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Disclaimer
These notes are an aide memoire for general information only. No responsibility for loss occasioned

to any person who acts or refrains from acting as a result of reliance on any information in this material
can be accepted by Paul Lynam, Lynam Tax, CIOT or ATT. Specific professional advice should be
taken before deciding on the best course to follow in any particular case.
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THE NEW PENALTY
REGIME
CIOT
DECEMBER 2008

Paul Lynam
Lynam Tax

LYNAM TAX
POSITIVE TAX SOLUTIONS

» Specialists in managing tax enquiries; resolving tax
disputes; advising on dealing with HMRC and on any
thorny tax issues.

> Partners:

Paul Lynam:
07767 274407
paul@lynamtax.co.uk
Gemma Lynam FCCA:
07825 355522
gemma®@lynamtax.co.uk

» Initial discussions with clients or advisers are on a no
fee/no obligation basis:

0115 923 4485 www.lynamtax.co.uk
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NEW PENALTY REGIME: SIGNPOST

» Introduction

» Design Principles

» Overview of Key Features: Trigger Date, New Offences,
Reduction

» The New “Offences”: Definition of Terms

» Penalty Levels

» Case Studies 1-4

» Specific Issues

> Wrap up/ Q&A
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SHOULD:

> Influence behaviour
Reinforce legal obligations thereby encouraging compliance
Help return people to compliance
Deter non-compliance
Escalate to achieve the objective
> Be effective
Visible and set in statute
Simple and cost effective to administer
Separate from interest
Applied consistently including enforcement once they have been awarded
» Be Fair
Proportionate
Customer focused, recognising differences

Subject to appeal (where they cannot be overturned by taxpayer action),
and

Conform with Human Rights legislation
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> Statute: Schedule 24 FA 2007 Paragraphs 1-31: “Penalties for
Errors”.
> Applies to the main taxes: (IT; CT, ;VAT; PAYE; NIC).
» Extended to cover other taxes.
» Applies to:
Return periods starting on or after 1 April 2008; and
Returns filed on or after 1 April 2009.

» “A penalty is payable” where
1. A person gives HMRC a “document”
that contains an “inaccuracy” [not defined]
which leads to an understatement of tax; or a false or inflated loss; or a
false or inflated repayment claim; and

2. The “inaccuracy” is “careless or deliberate”.
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OVERVIEW (CONTINUED)

» New regime is behaviour based.

» Higher penalty levels for more serious faults.

» No penalty for mistakes, misinterpretations, innocent errors
[non statutory terms]. (l.e. an inaccuracy not caused by
carelessness).

> 3 “Degrees of Culpability”:

“Careless”: i.e. “Due to failure to take reasonable care”.
“Deliberate but not concealed”.
“Deliberate and concealed” (e.g. by “false evidence”).
> Document includes:
“Any document which is likely to be relied upon by HMRC...”
“...communicating information to HMRC in any form or by any method...”
» New concept: Penalty is % of the “Potential Lost Revenue”.

Normal rule: PLR is the additional amount of tax due as a result of
correcting the inaccuracy (para. 5). [But see special cases below]

> “Reduction” in penalties is given only for “Disclosure”.
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. . Penalty ranges:
Behaviour causing error y 9

% of Potential Lost Revenue

) Prompted
Voluntary disclosure disclosure
Mistake or misinterpretation 0 0
Failure to take reasonable care
(“careless inaccuracy”) 0230 15-30
Deliberate understatement or
overclaim 20-70 35-70

Lynam Tax

Statute
Non statutory term because non culpable (i.e. no penalties).

>

H

>

MRC GUIDANCE

Not carelessness.
An innocent error after taking reasonable care.

A reasonable view of the law that proves to be wrong or is not
pursued.

An action or omission that does not form part of a pattern of
behaviour, i.e. It is untypical of the taxpayer concerned.

The adoption of a treatment for tax purposes that is clearly
disclosed to HMRC in a return or accounts, even if subsequently
changed by determination of a Tribunal.
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DEFINITIONS: CARELESS

Statute

> Failure by the taxpayer to take reasonable care.
» Culpable.

HMRC GUIDANCE

» A breach of duty existing at the time when the duty should have
been performed.

» Not doing something that the person knew or should have known
ought to be done and which the person concerned had the power
to do.

» The absence of such care, skill and diligence as it was the duty
and capacity of the person to bring to the work.

» Omitting to do something a reasonable person would do and the
person concerned could do, or doing something a reasonable
person would not to.

» Negligence,

e.g. some neglect of duty in relation to facts or to interpretation of
the law; provided the capacity to perform the duty is present.
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DEFINITIONS: DELIBERATE BUT NOT
CONCEALED

Statute

> The inaccuracy is deliberate but the taxpayer does make
arrangements to conceal it.

» Culpable.

HMRC GUIDANCE

» Deliberately getting something wrong, or

» Deliberately not doing something that ought to be done.
Examples:

Adopting inappropriate accounting treatment in circumstances that
appear to rule out genuine misunderstanding.

Describing transactions inaccurately or in a way likely to mislead.
Deliberately misinterpreting the law with a view to understatement .

Lynam Tax 10




t

[

DEFINITIONS: DELIBERATE AND CONCEALED

Statute

> The inaccuracy is deliberate and the taxpayer makes
arrangements to conceal it (e.g. by submitting false evidence in
support of an inaccurate figure).

ulpable.

HMRC GUIDANCE

» Deliberately getting something wrong and systematically covering
it up.
n.b.: could be in relation to facts or to interpretation of the law
and concealment could be before or after the understatement.

» Examples:

Creating fictitious minutes of meetings or minutes of fictitious
meetings.

Destroying books, records and documents in order that they may
not be available.

Deliberately misleading accountants or HMRC.
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PENALTY LEVELS: GRAPRIC

[l

% of

tax lost
due to
inaccuracy
100% .
’ Deliberate
understatement
70%
. lit
sos, | CATElESS/ failure Quatity
to take Prompted Disclosure
Voluntary | 35—70%
reasonable care| 55 g0
35%
30%
Prompted
20% .
1505 | VO | 15— 30% Deliberate
understatement

0% with concealment
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REDUCTION OF PENALTIES

» Reductions in penalty levels (i.e. mitigation/ abatement) are
based solely on the “quality of the disclosure” of the
inaccuracy.

> Quality includes “timing, nature and extent”.

» Disclosure is made by:

Telling HMRC about it;
Giving HMRC reasonable help in quantifying it;

Allowing HMRC access to records for the purpose of ensuring the inaccuracy
is fully corrected.

» Initial disclosures are in 2 categories:

“Unprompted if made at a time when the person making it has no reason
to believe that HMRC have ...or are about to discover the inaccuracy...”.

“Prompted”: all other cases

» Unprompted disclosures (i.e. wholly voluntary disclosures
made without fear of challenge) potentially qualify for larger

reductions.
> “In “special circumstances” HMRC may reduce penalties
further.
Lynam Tax 13

> Bespoke Coach Co Ltd

» Thompson Twin Tubing Ltd
> Ahmed the cabbie
Georgiou’s Kebab shop

Y
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PENALTY LEVELS: GRAPRIC
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PENALTIES = SPECIFIC ISSUES

» Failure to notify underassessment

» Potential Lost Revenue: special cases:
Losses
Groups
Timing differences

» Agents

» Company officers

» Suspended penalties

> Appeals

» Extension to other taxes
» Failure To Notify
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» Old VAT provision now extended to direct taxes

» Applies where:

HMRC have issued an assessment which understates the

tax liability, and

The person assessed fails to take reasonable steps to

notify HMRC within 30 days.

» Penalty is 30% of “Potential Lost Revenue”, subject to

reduction for disclosure.

17

5419 ICTA 1988 TAX

S419 ICTA 1988 tax (loans to
participators)

PLR is calculated before S419(4) relief
(para. 5i.e. “normal rule”)

» Potential Lost Revenue is calculated without taking account of

S419(4) relief.




PENALTTES FOR OVERSTATED LOSSES

Overstatement of used losses Potential Lost Revenue= Tax on used losses
Overstatement of unused losses PLR= 10% of unused losses
Overstatement of unused loss: But no .

. PLR = Nil
reasonable prospect of loss being used

» Potential Lost Revenue is
Additional tax due as a result of correcting the error, plus
10% of any part of the loss which has not been used to reduce
tax payable.
» Potential Lost Revenue is nil where there is “no reasonable
prospect of the loss being used... to reduce a tax liability (of
any person)”.

GROUP RELIEF

Group in overall profit: understated PLR is calculated before Group Relief
profits or overstated loss of a group o .
company (para. 5i.e. “normal rule”)
Group in overall loss: understated profits PLR is calculated before Group Relief

(para. 5 “normal rule”)

PLR is after Group Relief

Group in overall loss: overstated loss
(para. 7 (4))

Group in profit overall

» Where a group is in profit overall and a group company has an
adjustment to either a profit or loss: PLR is calculated on that co.
before taking account of any Group Relief (i.e. It could pay a tax
geared penalty even though after GR, there is no tax to pay).

Group in loss overall

» Where a group is in loss overall and a group company has an
adjustment to a loss : PLR is calculated on that co. after taking
account of Group Relief.
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TIMING [SSUES

Timing Differences PLR= 5% of delayed tax p.a.

Current rules

» Each year is treated separately: i.e. a Year lunderstatement
could suffer the maximum penalty even if reversed in year 2.

New rules

» Penalty for timing differences.

At a reduced level.

Applies where tax is “declared later than it should have been”.

Potential Lost Revenue is 5% of “the delayed tax”, for each year
of delay.

» Does not apply to overstated losses (separate rules, as above).

\4

\4

Agent gives HMRC a “document” Penalty as for careless inaccuracy unless
containing a “careless inaccuracy” the taxpayer took “reasonable care”

Current rules

> A taxpayer is not liable to a penalty in respect of negligence by
a third party (e.g. an agent)

New rules
> Apply where an agent
Gives HMRC “a document” containing a “careless inaccuracy”.

» Taxpayer is liable to a penalty: as if the careless inaccuracy was
his own.

> No penalty if: taxpayer satisfies HMRC that he took “reasonable
care”.




COMPANY OFFICERS

“Deliberate inaccuracy” attributable to an | Up to 100% of penalty chargeable on the
officer of the company officer

Current rules

» Company officers are not subject to penalties in respect of
misstatements of direct tax liability by the company (but may
be subject to VAT “Civil Evasion Penalty”).

New rules
> Apply to all covered taxes.

» Only applies to a “deliberate inaccuracy” which was
attributable to that officer of the company

» HMRC may pursue that officer for up to 100% of the penalty.
But HMRC cannot recover more than 100% of penalty overall.

» For a body corporate, “officer” means director, shadow director
or secretary.

SUSPENDED PENALTTES

Suspended penalties

Where cause of understatement rectified

Suspension of Careless Inaccuracy
penalty for up to 2 years (HMRC choice)

Penalty cancelled if conditions complied with

Penalty offence during suspension period

Suspended penalty becomes payable

» HMRC can suspend all or part of a penalty, for “careless inaccuracy”
only, if compliance with a condition of suspension would help avoid
taxpayer becoming liable to further penalties.

» Suspension period can be up to 2
» HMRC must specify conditions to
» Suspended part of penalty:

Is cancelled if conditions have

years.
be complied with by taxpayer.

been complied with at end of period;

Becomes payable if taxpayer incurs another penalty during period of

suspension.

> Taxpayer can appeal against decision not to suspend or against
conditions of suspension, but only if HMRC decision was “flawed” on

“Judicial Review” principles.




APPEALS

» Penalties are imposed by assessment. [Although a
“compromise” (e.g. Contract settlement) can be agreed].

» Taxpayer can appeal against
the imposition of a penalty
the amount of the penalty.

» Appeals to the Tribunals.

» The Tribunals can substitute their own judgment for that
of HMRC.

> Appeals on Suspension issues are on “Judicial Review”
lines only.
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EXTE
» Expected for return periods from 15t April 2009 and returns

filed after 1%t April 2010

Environmental taxes (aggregates levy, climate change
levy, landfill tax);

Excise duties (alcohols, tobacco, oils, gambling and air
passenger duty);

Inheritance tax;

Insurance premium tax;

Pension schemes (the “accounting for tax” form);
Petroleum Revenue Tax;

Stamp duties (stamp duty land tax, stamp duty reserve
tax);

Accounting to HMRC for repayments of student loans;

Recovery of statutory payments from HMRC (sick,
maternity, paternity and adoption).
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FAILURE TO NOTIFY

» HMRC plan to extend this new regime to cover the offence
of Failure To Notify liability.

» Expected from 6t April 2009.
» Tax geared penalties only where tax due.

» Offences

No tax yet due or reasonable excuse: No penalty
Non-deliberate failure to notify
Deliberate failure to notify
Deliberate failure to notify with concealment

» Reduction for quality of disclosure (same as for incorrect

returns).

» But no 100% reduction even for full voluntary disclosure.
» No penalties where there is a “Reasonable Excuse”.
» Right of appeal against penalty and quantum.

Lynam Tax
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FAILURE 10O NOTIFY: GRAPRHIC

% of
tax paid late

100%

70%

50%
Non-deliberate

a5t failure to notify

Deliberate failure
to notify without
concealment

20 - 70%

30% ‘
20— 30%
20% | 10 - 30%

Voluntar
y

10% Prompted
0% | Voluntary

No penalty if
No tax yet due
or reasonable

excuse

35 - 70%
Prompted
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Quality
of

30 — 100% Disclosure

Voluntary

Deliberate failure
to notify with
concealment




&A
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LYNAM TAX

POSITIVE TAX SOLUTIONS

» Specialists in managing tax enquiries; resolving tax
disputes; advising on dealing with HMRC and on any
thorny tax issues.

> Partners:

Paul Lynam:
07767 274407
paul@lynamtax.co.uk
Gemma Lynam FCCA:
07825 355522
gemma®@lynamtax.co.uk

» Initial discussions with clients or advisers are on a no
fee/no obligation basis:

0115 923 4485 www.lynamtax.co.uk
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Case study 1: Bespoke Coach Co Ltd: Mistake, Misinterpretation or Careless
I naccuracy?

Facts

Bespoke Coach Co Ltd is involved in the design and manufacture of storage solutions. It
incurred significant costs designing a secure storage unit for firearms in police vehicles. The
company secretary submitted the company tax return, which included a claim for some of the
project cogs to be treated as “Research and Development” (R&D) expenditure; which would
then qualify for enhanced allowances. The claim included very little detail about the
expenditure. The company secretary had no formal tax or accountancy qualifications but had
read a number of articles in professional publications on the subject and he thought he
understood the key issues. He did not take any external advice.

HMRC opened an enquiry into the return and challenged whether the amount claimed was
qualifying expenditure. The company’s accountant then provided a detailed explanation of
the nature of the expenditure and argued why it was qualifying R&D expenditure. This was
followed by a visit to the company premises by the Inspector to review voluminous
documentation in relation to the project and to inspect the unit where the work was carried
out. The Inspector also viewed the finished product. The Ingpector maintained that the costs
were not qualifying R& D expenditure.

After a further exchange of correspondence Bespoke Coach Co Ltd decided to accept a
proposal by the Inspector to treat certain of the expenditure as non-qualifying R&D
expenditure in order to attempt to bring the matter to a conclusion; increasing its tax liability
by £20,000 over 1 year.

Quedtions
1. Isthereturninaccurate? No Yes
2. Hasaninaccuracy led to aloss of tax? No Yes

3. What isthe degree of culpability, if any?

Mistake Careless Deliberate Concealed
4. |sapenalty appropriate in this case No Yes
5. Wasthisavoluntary or prompted disclosure case? Voluntary Prompted
6. What isthe quality of the disclosure?  Excellent Moderate Poor

7. What % penalty should be applied?
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Case study 2: Thompson Twin Tubing Ltd: Failure to take reasonable care or deliberate?

Facts

Thompson Twin Tubing Ltd is alocal plumbing supplies company run by brothers, Tim and
Tom Thompson. They are the sole directors and shareholders and have run the business for
25 years. Tim and Tom each have a director’s loan account with the company. They
frequently pay business expenses (e.g. vehicle parts) out of their own cash and such expenses
will later be credited to their loan account. They also purchase personal items using the
company credit cards and these are later picked up and debited to their loan accounts. For
many years now the loan account has been in an overdrawn position year on year.

Tim and Tom employed an in-house book keeper (Tom's sister-in-law, Tina) to prepare the
company accounts and tax return. Tina is a part qualified accountant and has a limited
knowledge of tax but was unaware of the tax implications of an overdrawn director’s loan
account.

The combined loan account was recorded on the balance sheet under the heading ‘other
debtors for 5 consecutive years.

HMRC opened an enquiry into the latest company self assessment and the Inspector asked for
an analysis of other debtors. When this revealed overdrawn loan accounts the Inspector
computed the s419 tax due.

Additional s419 tax of £80,000 was calculated to be due.

Quedtions
1. Isthereturninaccurate? No Yes
2. Hasaninaccuracy led to aloss of tax? No Yes

3. What isthe degree of culpability, if any?

Mistake Careless Deliberate Concealed
4. |sapenalty appropriate in this case No Yes
5. Wasthisa voluntary or prompted disclosure case? Voluntary Prompted
6. What isthe quality of the disclosure?  Excellent Moderate Poor

7. What % penalty should be applied?
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Case study 3: Ahmed the cabbie: Careless inaccuracy or Deliberate understatement or
Deliberate under statement with Concealment?

Facts

Ahmed has been a self employed hackney cab driver for 5 years since being made redundant
from the “cut make and trim” factory where he had worked since he was 16. Ahmed submits
his tax returns to HMRC on time and has not previously been the subject of an enquiry.

It is a cash business. Ahmed takes money for the fares and puts it in a moneybelt he wears
when driving. He pays for his fuel by taking money out of his “fares bag”. When he returns
home Ahmed counts up the money in his “fares bag” and writes the figure in a diary. He
doesn't rely on his meter as he had problems with foreign coins, counterfeit notes and people
“doing runners’. When it comes to completing his tax return Ahmed counts up al the
takings figures from the diary to arrive at his turnover figure. Thisis actually the figure net
of his fuel costs. Ahmed then totals up all the receipts he has for fuel and claims this as an
expense in the profit and loss account.

Ahmed decided to engage an accountant to complete his tax return because he intended to
make a long term go of the business. His accountant explained to Ahmed that he had been
recording his takings incorrectly and persuaded Ahmed to approach HMRC and make a full
disclosure.

As aresult of the disclosure made to HMRC Ahmed’ s profits were increased by £4,000 per
year giving rise to additional duties of £4,500. Ahmed attended one interview as requested
and apart from 3 months after the initial disclosure while he waited for the case to be
allocated to an inspector and another 3 months while the inspector prepared a “means test” -
which supported Ahmed’ s disclosure - the case was settled in under 6 months.

Quedgtions
1. Isthereturninaccurate? No Yes
2. Hasaninaccuracy led to aloss of tax? No Yes

3. What isthe degree of culpability, if any?

Mistake Careless Deliberate Concealed
4. |sapenalty appropriate in this case? No Yes
5. Wasthisavoluntary or prompted disclosure case? Voluntary Prompted
6. What isthe quality of the disclosure?  Excellent Moderate Poor

7. What % penalty should be applied?
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Case study 4. Georgiou Kebab Shop: Deliberate understatement or Dediberate
understatement with Concealment?

Facts

Georgiou has run a chain of take away kebab shops across the Midlands for 13 years.
Georgiou’'s cousin, Yiannis lonougu, is a wholesale supplier to the fast food outlets (Y |
Supplies). Georgiou set up two purchase accounts with Y | Supplies, account A (food) and
account B (drinks).

Georgiou did not include any of the purchases and consequent sales from account B (the
drinks sales) in the norma business records. He only recorded the food purchases from
account A and only recorded the business takings arising from food. Georgiou maintained
full business records showing the purchases from account A and the food takings.

The business was subject to an enquiry by HMRC. When examining the business records the
Inspector spotted a delivery note from Y | Supplies which was marked up as relating to
‘purchaser account B’. The Inspector challenged Georgiou over his findings. Georgiou
maintained that his records were complete and accurate.

The Inspector approached Y | Supplies using a third party notice and obtained sufficient
information to challenge Georgiou again. Georgiou finally admitted that he had separate
purchase accounts and that the drinks' takings relating to account B had been banked in
several offshore bank accounts.

For the remainder of the enquiry Georgiou co-operated excellently with HMRC; attending
meetings as requested and making business records available.

It was agreed that the total omitted profits from the business were in the region of £500,000
covering the 13 year period; with extra duties of £175,000. Additionally, rental income and
investment income had been omitted from tax returns giving rise to additional tax of £50,000.

Quedgtions
1. Isthereturninaccurate? No Yes
2. Hasaninaccuracy led to aloss of tax? No Yes

3. What isthe degree of culpability, if any?

Mistake Careless Deliberate Concealed
4. |sapenalty appropriate in this case? No Yes
5. Wasthisa voluntary or prompted disclosure case? Voluntary Prompted
6. What isthe quality of the disclosure?  Excellent Moderate Poor

7. What % penalty should be applied?
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For more details of how Harper Resourcing can help you please contact:
Debbie Kaye, Harper Resourcing
The Clock Tower, Talbot Street, Nottingham. NG1 5GG
Tel: 0115 8507 575
E-mail: debbie@harperhr.co.uk
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Date

Tuesday 10 February 2009
4.00pm — 8.00pm

Cost: £40.00

CPD Hours: 3

Tuesday 10 March 2009
4.00pm — 8.00pm

Cost: £40.00

CPD Hours: 3

Wednesday 22 April 2009
4.00pm — 8.00pm

Cost: £40.00

CPD Hours: 3

Wednesday 20 May 2009
4.00pm — 8.00pm

Cost: £40.00

CPD Hours: 3

Date to be advised
6.00pm — 8.00pm

Cost: £15.00, CPD Hours: 1.5

EAST MIDLANDS CIOT & ATT — Events for 2008/2009

Details

Charity Update — accounts, law & tax
Rebecca Benneyworth BSc FCA

Tax writer & lecturer

Lexis Nexis Tax Lecturer of the year 2007

Property Tax Update
By Brian Ogilvie FCCA CTA
Freelance Tax Lecturer & Consultant

The Interaction between Accounting Standards & Tax
By Andrew Guntert MSc FCA
Lecturer for Mercia

Finance Bill 2009
Mark Morton BA ATII ATT
Senior Tax Lecturer for Mercia

Topical Tax Issues
Andrew Hubbard BMus PhD ATT CTA (Fellow)
Tax Director, Tenon Group PLC

Timetable

4.00pm - Registration & refreshments
4.30pm - Lecture starts

6.00pm - Break for refreshments
6.15pm - Lecture resumes

8.00pm — Close

4.00pm - Registration & refreshments
4.30pm - Lecture starts

6.00pm - Break for refreshments
6.15pm - Lecture resumes

8.00pm — Close

4.00pm - Registration & refreshments
4.30pm - Lecture starts

6.00pm - Break for refreshments
6.15pm - Lecture resumes

8.00pm — Close

4.00pm - Registration & refreshments
4.30pm - Lecture starts

6.00pm - Break for refreshments
6.15pm - Lecture resumes

8.00pm — Close

6.00pm - Registration & refreshments
6.30pm - Lecture starts
8.00pm — Close

Venue

The Novotel Nottingham/Derby
Junction 25 M1

Bostock Lane

Long Eaton

Nottingham

Comfort Inn

A46 Fosse Way
Upper Broughton
Leicestershire

Premier Inn,
Braunstone Lane East
Leicester

Comfort Inn

A46 Fosse Way
Upper Broughton
Leicestershire

PricewaterhouseCoopers Offices
Donington Court,Pegasus Business
Park, Castle Donington, Derbyshire

The Branch Committee reserves the right to alter the above programme without prior notice.

For more details of any of the above events or to book a place please contact the Branch Secretary, Martin Tomes at

Greenhalgh & Co.

2A Peveril Drive, Nottingham. NG7 1DE

Telephone: 0115 985 9517 or E-mail: martin.tomes@greenhalghco.net
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