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Personal taxation

1.1

1.2

Tax rates 2009/10

The starting rate of 10%, which is only applicable to dividends and savings
income to the extent that taxable non-savings income does not exceed the
starting rate band, is set at £2,440. The basic rate remains at 20% and the upper
limit is increased from £34,800 to £37,400. The higher rate remains at 40%
and the rates applicable to dividends remain at 10% and 32.5%.

In addition, for 2009/10 the Upper Earnings Limit (UEL) for primary Class 1
National Insurance Contributions (NICs) is aligned with the level at which
people start to pay higher rate income tax.

The table of rates for 2009/10 reads as follows:

Rate Tax on
% band
£ £

10 * 244
20 ** 6,992
40 Hdk

0-2,440
2,441 —37,400
over 37,400

*  QOnly applicable to dividends and savings income
**  Except dividends (10%)
*#+ Except dividends (32.5%)

Practical impact of starting rate for savings

ITA 2007 sets out a strict order in which sources of income are charged to
income tax as follows:

* non savings income {including earnings, pensions, taxable social security
benefits, trading profits and property income);

e savings income, including bank and building society interest;

¢ dividends.

Effectively, this means that savings and dividend income are ireated as the “top
slices’ of income. If taxable non savings income exceeds the starting rate band,
this band is not available for any savings income received. If taxable non
savings income is below the starting rate band, this band is available for
savings income up to the limit of that band.

There is no change to the rate of tax deducted at source on savings income
such as bank interest. This means that individuals who will qualify to use the
starting rate for savings will almost certainly be making small repayment
claims in the future.

Reference

Cls I and 2

8§16 1TA 2007
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1.3

1.4

Allowances

The main personal allowances for 2009/10 are now:

2009/10 2008/09
£ £

Personal allowance

- under 65 6,475 6,035

- 65— T4** 0,490 9,030

- 75 and over** 9,640 9,180
Married couple’s allowance*

- aged less than 75 and born before n/a 6,535

6.4.35%%*

- 75 and over** 6,965 6,625

-  minimum amount 2,670 2,540
Apge allowance income limit** 22,900 21,800
Blind person’s allowance 1,860 1,800

Notes

*  Qualifies for relief at 10%.
** Reduce age allowance by £1 for every £2 of excess income over the
income limit

For 2010/11 the personal allowance for those aged 75 and over will be
increased to £10,000.

Tax rates and allowances.2010/11

In the 2009 Budget the Chancellor announced changes to the income tax
system which are focused on individuals with the highest incomes. From April
2010:

e the additional rate of income tax will be 50% on income over £150,000,
with a rate of 42.5% for dividends; and

e the value of the personal allowance will be restricted for those with
incomes over £100,000, tapering down to zero.

These changes replace the 45% income tax rate and the two-stage taper of the
personal allowance announced in the 2008 Pre-Budget Report.

Those with income of £100,000 or below will be unaffected by the changes.
Restriction of allowances
Where an individual’s ‘adjusted net income’ is above £100,000, the personal

allowance will be reduced to nil by £1 for every £2 of income above the
income limit.

Reference

Cl 3,
ST 3023/2008
and
ST 3024/2008

BNOI Budget
2007

BNOI 2009

Ct4
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Reference

The point at which the personal allowance is fully reduced will depend on the
level of the personal allowance for 2010/11.

Adjusted net income is the same as the measure of income that is used
currently to calculate existing age allowances for those aged between 65 and
74 and aged 75 and over.

Adjusted net income is calculated in a series of steps.

e The starting point is net income which is the total of the individual’s
income subject to income tax less specified deductions, eg trading losses
and payments made gross to pension schemes.

¢ This net income is then reduced by the grossed-up amount of the
individual’s Gift Aid contributions and the grossed-up amount of the
individual’s pension contributions which have received tax relief at source.

» The final step is to add back any relief for payments to trade unions or
police organisations deducted in arriving at the individual’s net income.

Increase in tax rates

From 2010/11 there will be three main rates of income tax. Three further rates C! 6 and Sch 2
are required for dividends:

Dividends
The basic rate 20% 10%
The higher rate 40% 32.5%
A new additional rate 50% 42.5%

The new additional rate of tax will only apply to the amount by which
someone’s income for 2010/11 exceeds £150,000.

The basic and higher rate limits will be extended where appropriate by grossed
up Gift Aid and pension contributions. The frust rate will also be increased to
50%/42.5%. Accordingly there are other consequential amendments, including
changes to the income tax charges applying to registered pension schemes.

The following examples are for the tax year 2010/11 but use the 2009/10
figure of personal allowance and basic rate band. No account has been taken of
any effect which the proposed changes to tax relief on pension contributions
might have.

Tax due will be collected in the usual way through a combination of PAYE
deductions during the year and payment through Self Assessment.
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1.5

Examples

Reference

Examples for Tax Year 2010/11 (using 2009/10 figures of personal allowance and

rate bands)

Example 1 — restricted personal allowance

Income 106,000 allowance 6,475
Limit 100,000
Excess 6.000 restrict 1/2 3,000
Allow 3,475

Income 106,000
Allowance 3.475
Chargeable 102,525

37,400 x 20% = 7,480.00

65,125 x 40% = 26.050.00
Tax due 33.530.00
Example 2 — fully restricted personal allowance
Income 114,000 allowance 6,475
Limit 100.000
Excess 14.000 restrict 1/2 7,000

Allow nil

Income 114,000
Allowance 0
Chargeable 114,000

37,400 x 20% = 7,480.00

76,600 x 40% = 30.640.00
Tax due 38.120.00

Example 3 — restricted personal allowance and pension contributions

Income 114,000 allowance 6,475
Pension
Contribution 5000
108,000
Limit 100,000
Excess 9.000 restrict 1/2 4,500
Allow 1,975
Income 114,000
Allowance 1.975
Chargeable 112,025
37,400 x 20% = 7,480.00
74,625 x 40% = 29.850.00
Tax due 37.330.00




Mercia Group Limited Finance Bill 2009

Reference

Example 4 — 50% rate

Income 160,000 allowance 6,475
Limit 100.000
Excess £60.000 restrict 1/2 30.000
Allow nil
Income 160,000
Allowance ]
Chargeable 160,000
37,400 x 20% = 7,480.00
112,600 x 40% = 45,040.00
10,000 x 50% = 5,000.00
Tax due 57.520.00|
Example 5 — 50% rate and pension contribution
Income 160,000 allowance 6,475
Pension
Contribution 5.000
155,000
Limit 100,000
Excess 55.000 restrict 1/2 27.500
Allow il
Income 155,000
Allowance 0
Chargeable 155,000
37,400 x 20% = 7.480.00
112,600 x 40% = 45,040.00
5,000 x 50% = 2.500.00
Tax due 55.020.00

1.6 Personal allowances for non residents

Individuals who are not resident in the UK generally have no entitlement to CI 5 and Sch 1
claim personal allowances or reliefs. However, there are a number of

conditions, either set out in the Taxes Acts or under Double Taxation

Agreements (DTA), which allow people who are not resident and who are

subject to UK income tax to claim personal allowances and reliefs.

Previously, there was an entitlement for some individuals to claim purely by
virtue of being a Commonwealth citizen but by meeting no other condition.
From 2010/11, Commonwealth citizens will no longer qualify for personal
allowances, married couple’s allowance, blind person’s allowance and relief
for life assurance premiums by reference to their Commonwealth citizenship
status alone. They may, of course, continue to qualify under the other
conditions or through DTA provisions if appropriate.
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1.7

National Insurance Contributions (NICs)

Reference

The detailed NIC rates, earnings limits and thresholds for 2009/10 are set out S/ 111/2009
below. The thresholds have been increased but the rates of Class 1 and 4 S7593/2009

contributions have been held at their 2008/09 levels. SI591/2009
An increase in the rates of NIC is proposed from April 2011. The increase of PRRNDI 2008
0.5% applies to the rates applicable to employers’, employees’ and the self -
employed.

NIC rates 2011/12 2009/10 2008/09
Lower earnings limit threshold £95pw £90pw
Earnings threshold £110pw £105pw
Upper earnings limit — employees only £844pw £770pw
Upper Accrual Point £770

Employees’ Class I rate on earnings

between threshold and upper earnings Hmit 11.5% 11% 11%
Employees’ Class 1 rate on earnings above

upper earnings limit 1.5% 1% 1%
Employers’ Class 1 rate on earnings above 13.3% 12.8% 12.8%
threshold

Employers’ Class 1A rate on benefits 13.3% 12.8% 12.8%
Class 2 — self-employed flat rate £2.40pw £2.30pw
Class 2 — small earnings exception £5,075pa £4,825pa
Lower profit limit (for self-employed Class

4 contribution) £5,715 £5,435
Upper profits limit £43,875 £40,040
Class 4 rate on profits between lower and

upper profits limit 8.5% 8% 8%
Class 4 rate on profits above upper profits 1.5% 1% 1%
limit

Class 3 — voluntary £12.05pw £8.10pw

Note

Although employees’ NIC only become payable once eamnings exceed £110
per week in 2009/10, any earnings between £95 and £110 per week will
protect an entitlement to basic state retirement benefits without incurring a

liability to NIC.
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1.8 Class 3 increase

Changes are planned to the Class 3 voluntary contributions rules to allow those
reaching state retirement age between April 2008 and April 2015 with 20
qualifying national insurance years to purchase up to six additional years from
1975/76. The package is intended to benefit women and carers but there will
be a significant price to pay because the rate of Class 3 contributions is to be

1.9  Working and Child Tax Credit rates
£ per year (unless stated) April 2008 Change  April 2009
Working Tax Credit
Basic element £1,800 +£90 £1,890
Couple and lone parent element £1,770 +£90 £1,860
30 hour element £735 +£40 £775
Disabled worker element £2,405 +£125 £2,530
Severe disability element £1,020 +£35 £1,075
50+ Return to work payment (16-29 hours) £1,235 +£65 £1,300
50+ Return to work payment (30+ hours) £1,840 +£95 £1,935
Childcare element of the Working Tax Credit
Maximum eligible cost for one child £175 per week - £175 per week
Maximum eligible cost for two or more children  £300 per week - £300 per week
Percentage of eligibie costs covered 80% - 80%
Child Tax Credit
Family element £545 - £545
Family element, baby addition £545 - £545
Child element £2,085 +£150 £2,235
Disabled child element £2,540 +£130 £2,670
Severely disabled child element £1,020 +£55 £1,075
Income thresholds and withdrawal rates
First income threshold £6,420 - £6,420
First withdrawal rate 39% - 39%
Second income threshold £50,000 - £50,000
Second withdrawal rate 6.67% - 6.67%
First threshold for those entitled to
Child Tax Credit only £15,575 +£465 £16,040
Income disregard £25,000 - £25,000
1.10  Pension scheme changes

increased by almost 50% to keep the provision cost neutral.

Two significant changes are to be made in pension schemes with effect from 6

April 2011.
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1.11

1.12

The lifetime Hmit, which sets the maximum figure for tax-relieved savings in
the fund, rises to £1,750,000 in 2009/10 and to £1.8m in 2010/11. The limit
will then be frozen at that level until 5 April 2016. The lifetime limit has to be
considered when key events happen such as when a pension is taken for the
first time. If the value of the scheme exceeds the limit a tax charge of 55% of
the excess is due. Individuals who took advantage of transitional protection in
2006 will not be affected by the change.

The annual allowance sets the maximum amount which can be invested with
tax relief into a pension fund. It applies to the combined contributions of
employee and employer. Any contributions in excess of this amount trigger a
charge of 40%. The allowance is £245,000 for 2009/10 and then £255,000 for
2010/11. Tt will also then be frozen until 5 April 2016.

Higher rate relief for pensions payments

The government has announced its intention to restrict, to the basic rate of
income tax, tax relief on pensions savings with effect from 6 April 2011 for
individuals with taxable income of £150,000 or more. It is understood that the
relief will be tapered out between £150,000 and £180,000 so that above that
figure only basic rate relief will be available. There is no legislation yet
introduced on this.

Complex provisions have been introduced to prevent individuals who are
likely to be affected by the change from making significant additional pension
contributions in the next two years in anticipation of the withdrawal. These
provisions are discussed below.

Special annual allowance charge - basies

The legislation to deal with this is somewhat tortuous and is dependent upon
some complex definitions which will be explained below. The essence is thata
charge will arise if:

o the total adjusted pension input amount (TAPIA) of an individual whose
relevant income is £150,000 or more exceeds
o the amount of the special annual allowance (SAA).

The amount of the SAA is set at £20,000 but this can be reduced where so-
called ‘protected’ pension inputs have been deducted in arriving at the TAPIA.
It is possible for the SAA amount to be reduced to nil.

The charge is 20% of the excess of the TAPIA over the SAA. The charge is
payable by the individual irrespective of whether or not they are UK resident
or domiciled and irrespective of where the pension scheme is located. Tt is
deemed to form part of the individual’s tax liability for the year but is not part
of their income.

The remainder of the schedule sets out to define what is meant by:

s relevant income; and
e the TAPIA.

Reference

ST 494/2007

BN 47

Cl 71and Sch
35

para l Sch 35
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Reference
1.13 Meaning of ‘relevant income’
This is the critical issue because unless the relevant income is £150,000 or
more the charge cannot apply. It is not, however, simply a case of looking at
the calculation for the tax year. The legislation requires that the calculation has
to be considered for the two preceding years as well and if the £150,000 Hmit
is breached in any of the years then the relevant income for the tax year will be
deemed to exceed £150,000.
The position can be summarised as follows:
e 2007/08 relevant income £150,000+ then the rules have to be considered
for 2009/10;
e 2008/09 relevant income £150,000+ then the rules have to be considered
for 2009/10 and 2010/11;
e 2009/10 relevant income £150,000+ then the rules have to be considered
for 2009/10 and 2010/11.
Basic calculation of relevant income
2
Step 1 Identify total income for the year para
Step 2 ADD Any pension contributions which were deducted

from income in determining total income because
they were included under a net pay arrangement.

Step 3 DEDUCT | Any reliefs which are deductible in arriving at total
tax liability. The main example will be loss reliefs.

Step 4 DEDUCT | Taotal pension contributions made in the year
subject to a maximum of £20,000.

Step 5 ADD Amount of salary sacrificed for additional pension
contributions or an enhancement of pension
benefits where the scheme started after 22 Aprit
20009.

Step 6 DEDUCT | Grossed up Gift Aid payments.
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1.14

Example

Step 1 Taxable employment income is £142,000 and
other income is £20,000
Total income = £162,000

Step 2 ADD Contributions of £9,000 were made to a registered
pension scheme under net pay arrangement.
Running total = £171,000

Step 3 DEDUCT | No other reliefs to deduct
Running total = £171,000

Step 4 DEDUCT | In addition to the payments of £9,000, he made net
contributions of £10,000 to a personal pension
plan. These gross up to £12,500 making the total
relievable contributions £21,500. Only £20,000
can be deducted.
Running total = £151,000
No salary sacrifice scheme was in place

Step 3 ADD Running total = £151,000

Step 6 DEDUCT | He made Gift Aid payments of £500 in the year.
This grosses up to £625.
Running total = £150,375
This exceeds the limit and the potential of a charge
still needs to be considered.

Total adjusted pension input amount

On the assumption that the taxpayer has relevant income that takes them over
the £150,000 limit, it becomes necessary to consider whether the TAPIA is

greater than £20,000. If it is then the SAA charge will arise.

The starting point will be to consider the total pension input amount which is
calculated for the purposes of considering whether or not the normal annual
allowance is breached for the year. The method of calculating this depends on
the type of pension scheme and the details are discussed below for the two

main types of scheme.

Reference

para 3

The calculation under the basic annual allowance rule ignores a pension input Para 4

in a year in which either the individual dies or in which they take all the
benefits due under the pension arrangement. This assumption cannot be made

for the purposes of calculating the TAPIA unless either:
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e under a defined benefits arrangement, at the time the member dies or takes
all the benefits there are at least 20 other members of the scheme and there
is no motive in taking all the benefits to avoid the SAA or indeed the AA
charge or the lifetime allowance charge; or

¢ the member is taking the benefits under an ill-health condition provided by
an occupational scheme, public service pension or a group personal
pension scheme and there is no avoidance motive in doing so.

The calculation of the pension input under the basic rules is done by reference
to the period operating under the relevant scheme. For the purposes of
calculating TAPIA it must be by reference to the input in the relevant tax year.

If arrangements are put in place to deliberately reduce the TAPIA for the
purposes of avoiding the SAA charge, then the legislation allows HMRC to
substitute the open market value of assigning the pension scheme at the start
and end of the relevant year and take the difference as the TAPIA if it is higher
than the normal calculation.

Having established, if necessary, a modified version of the total pension input
it is to be reduced by three further amounts to arrive at the TAPIA for the year.
The deductions are made in respect of:

» protected pension inputs which are defined for each type of scheme;

e relevant refunded amounts; and

o for 2009/10 only any pension input relating to the period from 6 April
2009 to 22 April 2009.

Protected pension inputs — general
The protected pension inputs appear twice in the calculation of a SAA charge:

e they are deducted in calculating the TAPIA; but
o they are also deducted from the SAA of £20,000.

So if an individual has protected pension inputs in any year of say £10,000 out
of total pension inputs of £30,000 the position on the charge will be:

Calculation of TAPIA
Total pension inputs — protected pension inputs = £30,000 - £10,000 = £20,000
Calculation of charge

SAA for year = £20,000 - protected pension inputs = £20,000 - £10,000 =
£10,000

Charge = TAPIA — adjusted SAA = £30,000 - £10,000 = £20,000 x 20%
What constitutes a protected pension input will depend on the type of pension

scheme. The arrangements for defined benefit schemes and money purchase
schemes are set out below.

Reference

paral

para 6
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117

Protected pension inputs — defined benefit schemes

The basic calculation of pension input will consider the increase in the value of
rights during the year.

For the purpose of calculating the TAPIA, the legislation specifies that any
contributions made to purchase added years are to be treated as protected
contributions provided that they are paid:

e to purchase benefits for years in excess of actual pensionable service;
under arrangements that were in place before noon on 22 April 2009;

e at least quarterly and have been paid continually since they first became
due except for an insignificant number of occasions; and

e the rate has not increased other than in accordance with an agreement
before 22 April 20009.

General contributions to a direct benefit scheme are protected if the scheme
was in place before 22 April 2009 and there is no material change in the rules
for calculating benefits after 22 April 2009. If a change has occurred then the
level of inputs not attributable to the change remains protected. No adjustment
is needed if the change in the scheme affects at least 50 active members of the
scheme.

HMRC guidance indicates that a material change would include:

e achange in method of calculation from final salary to yearly salary; or

e an increase in the accrual rate from say eightieths to sixtieths unless
already built into the scheme;

= inclusion of bonuses to pensionable salary;

e removal of a cap used in calculating benefits.

Protected pension inputs — money purchase schemes

The basic calculation of pension input is the total of contributions made in the
period by the individual and, if they have one, their employer.

Where the money purchase scheme is an occupational scheme, a public service
pension scheme or a group pension scheme, any AVCs paid in the period will
be protected pension inputs provided that they are paid:

e under arrangements that were in place before noon on 22 April 2009;

s at least quarterly and have been paid continually since they first became
due except for an insignificant number of occasions; and

o the rate has not increased other than in accordance with an agreement
before 22 April 2009.

For all money purchase schemes contributions will be regarded as protected
pension inputs where the individual has been an active member of the scheme
since before 22 April 2009 and the payments have been paid:

s at least quarterly without any failure to pay except on an insignificant
number of occasions; and

Reference

585234~ 236
FA 2004

Para 8(2)

para 8(4)

5233 FA 2004

para 10

paras 10 and
i1
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1.19

e at a rate that has not increased otherwise than in accordance with an
agreement made before 22 April.

This latter condition will cause problems where a company has made annual
contributions to a pension scheme for a director in the past. There will be no
pattern of normal contributions in such a case and any contributions made after
22 April 2009 will not be protected pension inputs.

Example

Alastair is a director of Midlothian Ltd. He has a money purchase pension
arrangement into which he has made monthly contributions of £200 net (£250
gross) since the scheme started in March 2001. Each year the company has
made a significant pension contribufion once the profits for the year are
known. In its year to 31 March 2010 Alastair continues his contributions and
the company makes a payment of £100,000.

The total pension inputs in the year will be £103,000 and of these only £3,000
will be protected, making the TAPTA £100,000. The SAA charge for the year
will be £100,000 less £17,000 (£20,000 - £3,000) i.e. £83,000.

Protected pension inputs — new and re-activated schemes

An individual may start to make pension contributions to a new scheme or re-
activate contributions to an existing scheme on or after 22 April 2009. The
contributions to that scheme will be protected provided a number of conditions
are satisfied as follows:

» the scheme is an occupational scheme or a group scheme and in either case
it relates to an employment of the individual;

» the scheme is a public service pension scheme;

» there is no material change in the rules of the scheme after 22 April 2009
unless they affect at least 50 active members;

e there are at least 20 members (all employees of the employer of the
individual) in respect of whom benefits accrue on the same basis;

o the contributions do not purchase added years or are not AVCs.

It follows that where a self employed individual begins to make payments
under a personal pension plan after 22 April 2009 those contributions will not
be protected inputs and to the extent that they exceed £20,000 the SAA will
apply. Similarly, a new employer’s scheme with less than 20 members will not
qualify for protected inputs.

Relevant refunded amounts

The amounts of relevant refunds are deducted from the normal pension inputs
in arriving at TAPIA and in consequence will not be subject to the SAA
charge. The definition of a relevant refund is complex but it must relate to
contributions paid in a year which is not earlier than 2009/10 and must be paid
in the year following the contribution year eg refund of 2009/10 contributions
must be paid in 2010/11.

Reference

para 13

para 1§
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1.21

1.22

Pre-22 April 2009 inputs

A deduction is made from the TAPIA and SAA in respect of amounts paid
between 6 and 21 April 2009, The precise definition depends on the type of
scheme.

For money purchase schemes the payments are any contributions made which
are not normal contributions paid on a quarterly or more frequent basis. So if
an individual paid a regular monthly pension contribution on & April and paid
an additional one-off contribution on 15 April it would be the latter payment
that would fall within this provision.

In a defined benefit scheme the pre-22 April pension input is the appropriate
proportion of the increase in the pension benefits attributable to the period
from 6 to 21 April on a reasonable apportionment.

Interaction of the special annual allowance and the normal annual
allowance

Although unlikely, it is possible that an individual may find themselves liable
to both the normal annual allowance and the SAA. To avoid a double charge
the SAA charge will be reduced by the excess over the annual allowance.

Example

Jack is a director of his own company and the pension contributions are
usually made by the company. Jack’s relevant income for 2009/10 is over
£150,000. In July 2009 the company makes a pension payment of £295,000
into Jack’s pension scheme. The annual allowance for 2009/10 is £245,000.

The normal annual allowance charge will be due and will be
(£295,000 — £245,000) x 40% = £20,000

The SAA charge will also be due because none of the £295,000 is protected.
That charge would normally be (£295,000 - £20,000) x 20% = £55,000.
However because of the normal charge the SAA charge is reduced by the
arnount of the normal charge of £50,000. The revised SAA charge becomes

(£275,000 - £50,000) x 20% = £45,000
Some HMRC examples

H had normal, ongoing, regular pension contributions into his scheme in
2008/09 of £55,000. He therefore has a protected pension input of £55,000. As
his protected pension input is greater than the special annual allowance of
£20,000, he has no special annual allowance remaining and any non-protected
pension input will be liable to the special annual allowance charge.

H pays £65,000 contributions to his scheme in 2009/10, an increase of
£10,000. This increase is therefore a non-protected pension input. Higher rate
tax relief on the excess will be recovered by a charge to tax at 20% on
£10,000.

Reference
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J paid normal, regular pension contributions into her scheme in 2008/09 of
£18,000. She therefore has a protected pension input of £18,000. Her protected
pension input is less than the special annual allowance of £20,000

] pays pension contributions of £32,000 in 2009/10. As I’s contributions in
2008/09 were less than £20,000, her excess will be her total coniributions in
2009/10 (£32,000) less the special annnal allowance (£20,000) which is
£12,000. I’s contributions are therefore £12,000 more than the special annual
allowance and higher rates of tax relief on the excess will be recovered by a
tax charge on £12,000.

K has a protected pension input of £5,000, so his special annual allowance is
£20,000 less £5,000 = £15,000.

K increases his pension savings in 2009/10 to £16,000. The increase, which is
a non-protected pension input, is £11,000. However, because this is less than
his special annual allowance, he is not liable to any tax on the increase.

K increases his pension savings again in 2010/11 by a further £11,000, so that
his total additional annual contribution is now £22,000 and his total
contributions are £27,000. His total additional contributions are now greater
than his special annual allowance of £15,000. Tax relief over the basic rate on
the excess will be recovered by a charge to tax on £7,000.

L is in a final salary scheme which will provide a pension of 1/60" of her
salary for each year of service. At 6 April 2010 her salary after 5 years of
service is £210,000 and by 5 April 2011 it has risen to £230,000.

L. therefore has a pension input amount for 2010/11 of ((£230,000 x 6/60) —
(£210,000 x 5/60)) x 10 = £55,000. As the rate at which she accrues her
pension in the scheme has not changed this is a protected pension input. This
exceeds the special annual allowance of £20,000.

L also makes a one-off payment in October 2010 of £60,000 to a personal
pension scheme. Because her normal pension savings in her final salary
scheme exceed £20,000, her special annual allowance is nil, so all of this
additional contribution is a non-protected pension input and will be taxed. She
will therefore be liable to tax on the full £60,000.

Furnished holiday lettings

On Budget Day, HMRC announced changes to the taxation treatment of
certain property owned abroad. The changes are potentially significant but the
timescale for making repayment claims may be short. As yet there are no
specific clauses in FB 2009 but it must be assumed that these will be added
during the Parliamentary stages.

The tax treatment of furnished holiday lettings (FHL) has been advantageous
for many years. Provided that certain conditions are met, FHL are treated as a
trade. This can be more preferable than the tax regime for normal let property
in a number of specific areas, as the rules and reliefs for trades are often more
generous.

Reference
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In particular, the FHL are treated as trades for the following purposes:

¢ some capital gains tax reliefs, such as taper relief and retirement relief as
were, Entreprencurs’ Relief, business asset roll-over relief, relief for gifts
of business assets, and relief for loans to traders;

e relevant earnings when calculating the maximum relief due for an
individual’s pension contributions;

e loss relief and

» capital allowances.

What are FHL?

Certain conditions have to be met in order for property to qualify as FHL.
These tests have been the same for many years and include the following:

e the property must be situated in the UK;
o the business must be carried on commercially;

e the property must be available for commercial letting as holiday
accommodation to the public for at least 140 days and actually let for 70
days during a relevant 12 month period;

« 1o more than 155 days must fall during periods of longer term occupation
ie & continuous period of more than 31 days during which the
accommodation is let to the same person.

For individuals with a continning FHL business, a relevant 12 month period
will usnally be the tax year to 5 April. The companies it will usually be the
accounting period.

The good news

The UK has been under some pressure from within the EU because of its
perceived discriminatory tax relief in limiting FHL to UK property. It has
responded to this by extending the relief to property which meets the THL
conditions and is located anywhere in the EEA (EU countries plus Norway,
Iceland and Liechtenstein).

This relief is effectively retrospective and so it may be possible to make
relevant claims. The rules can only be applied if the country was in the EEA in
the year of claim and so care must be taken to identify when various countries
acceded to the EU. In practical terms note should be taken of the recent
accessions:

s May 2004 — Cyprus, Czech Republic, Estonia, Hungary, Latvia, Lithuania,
Malta, Poland, Slovakia and Slovenia.
» January 2007 — Bulgaria and Romania.

Consideration needs to be given to making claims to take advantage of the
FHL rules in respect of overseas property. Specifically, look at the capital
gains position on disposals and the possibility of loss relief claims in respect of
income tax.
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Example

The simplest example is probably that of a sale of a property. In 2007 Christina
sold a property in Greece which she had owned for two years, and which
would otherwise have qualified as an FHL, for a gain of £100,000.

As the property was not in the UK, it was not treated as a business asset for
taper relief purposes and Christina was liable to tax on the gain of £100,000.

Now, because Greece is in the EEA, the property would qualify for business
asset taper relief and Christina could claim to reduce her gain by 75%, leaving
her liable to tax on only £25,000!

Making claims

HMRC will accept any claims for relief or requests for FHL treatment to apply
as long as:

o the claim or request is for one of the reliefs or other treatments available
under the FHL rules;

» the claim or request relates to a property situated in a country within the
EEA during the relevant period;

o the letting meets all the normal FHL rules; and

* where a claim or amendment of a return is needed, it is made within the
normal time limits for making such a claim or amending the return.

The normal time limit for amending tax returns is usnally one year after 31
January following the end of the relevant tax year. For corporation tax returns
it is usnally two years after the end of the accounting period to which the
return relates. This means that the 2007/08 return can still be amended but the
2006/07 return is out of time. However, HMRC have stated that they will
allow a late amendment of 2006/07 returns to be made by 31 July 2009.

If the return can’t be amended but the normal time limit for making the claim
in question is still available, then requests can be made in writing to HMRC.
This could be for claims such as hold-over relief, roll-over relief, and relief for
losses carried forward, which usvally have to be claimed on or before five
years after the 31 January following the end of the relevant tax year (or within
six years of the end of the accounting period for claims for companies).

If the FHL treatment in question does not have to be claimed before a specific
time [imit eg taper relief, retirement relief in most cases and relief for pension
contributions, then HMRC will still apply the five/six year limits above.

Remember that the rules on time limits change on 1 April 2010 and in most
cases the time limit will run to four years after the end of the tax year
concerned. This means that the effective time limits are as follows:
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e 2003/04 by 31 Jan 2010;
o 2004/05 and 2005/06 by 1 April 2010 and 5 April respectively.

A word of warning!

No-one is obliged to apply the new interpretation of the FHL rules and HMRC
state that the FHL rules will apply for all purposes. This could involve a
substantial amount of work going back into earlier years.

Some transitional provisions

HMRC make clear that if an overseas property is brought into FHL it will not
be treated as a new trade for the purpose of loss relief.

Any expenditure on furniture will qualify for capital allowances from the latest
of:

e the date the property was first used as qualifying for FHL;
» the date on which the country joined the EEA; and
e 1 January 1994,

The asset should be brought in at its market value on the latest of the three
dates.

The bad news

HMRC have effectively decided to be non-discriminatory in future and will
therefore completely abolish the FHL rules for all properties, whether in the
UK or EEA, with effect from 6 April 2010.

Venture capital scheme changes

A number of changes are made to the venture capital schemes.
Enterprise Investment Scheme (EIS)

Changes are made to the EIS to:

» remove the limitation that only the costs of shares purchased before 6
October can be carried back, and remove the £50,000 limit on the amount
that may be carried back, and the rule restricting carry-back to half of
shares issued for 2009/10 onwards. The only remaining restriction on
carrying back relief is the overriding investment limit for any year,
currently £500,000;

e remove the link to other shares of the same class issued at the same time as
the qualifying shares for shares issued on or after 22 April 2009;

e correct an anomaly regarding the capital gains position for investors in the
event of a share for share exchange for new holdings issued on or after 22
April 2009.

Reference
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In addition, currently 80% of money raised by a share issue has to be
employed by the company in a qualifying activity within 12 months of the
issue of shares (or the time the trade commences, whichever is later) and the
balance within a further 12 months. This rule is replaced with a simple
condition that all the money must be employed within two years of the date of
the issue {or commencement of trade if this is later) for shares issued on/after
22 April 2009.

Venture Capital Trusts

Legislation is introduced to make improvements to the scheme to relax the
time limits concerning the employment of money raised by companies to two
years or if later two years from the commencement of the qualifying activity,
for shares issued on or after 22 April 2009.

Financial Services Compensation Scheme (FSCS)

Individuals will be charged to income tax on the payment of accrued interest
paid as part of compensation from the FSCS. This measure applies to
payments made by the FSCS on or after 6 October 2008.

ISAs

The range of investments which can be made in ISAs will now include bonds
issued by Multilateral Institutions (as defined by the OECD). These are
broadly organisations involving many nations and would include institutions
such as the World Bank. The change takes effect from 16 December 2008.

In 2009/10 the ISA limits for people aged 50 and over is raised to £10,200, of
which £5,100 can be held in cash. This change will be made from 6 October
2009. The current ISA limits (£7,200 of which a maximum of £3,600 can be
held in cash) will be increased for all investors to the same amount from 6
April 2010.

Savings Gateway

The Savings Gateway accounts will be available from 2010. The government
will contribute 50p for each pound saved in the scheme up to a maximum of
£300 in contribution.

Child Trust Fund

Every eligible child born on or after 1 September 2002 has a Child Trust Fund
account. Family and friends can contribute up to £1,200 into the account each
year.

The government will make payments of £100 per year into the Child Trust
Fund accounts of all disabled children. Severely disabled children (those who
receive the High Care element of Disability Living Allowance) will receive
£200 per year. These payments will not count towards the £1,200 yearly
contribution limit. The payments will start in April 2010.

Reference
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Substantial donors

The substantial donors rules potentially apply to all charities carrying out
transactions with their largest donors (where tax relief is available in respect of
their donation(s)). If a charity enters into a specified transaction with a
substantial donor the transaction is treated as non-charitable expenditure which
is subject to a tax charge.

Legislation defined a substantial donor as a person that made tax relievable
donations of £25,000 or more in 12 months or £100,000 or more in a period of
six years. Such a person is treated as a substantial donor of the charity for all
chargeable periods falling wholly or partly within that 12 month/six year
period, and for a further five chargeable periods. A chargeable period for a
charitable trust is a tax year and for a charitable company is its accounting
period.

Regulations have increased the threshold of relievable gifts which a person
may make before becoming a substantial donor. The relievable gifts threshold
of £100,000 in a period of six years is increased to £150,000 from 23 April
2009. The annual threshold of £25,000 remains the same.

Foreign dividends

From 6 April 2008, ss397A-C ITTOIA 2005 extended the non-payable tax
credit of 1/9th of the distribution to UK resident individuals and eligible non-
UK nationals {s56(3) ITA 2007) in receipt of dividends from non-UK resident
companies which were not offshore funds, provided that they own less than a
10% shareholding in the distributing non-UK resident company at the time of
receipt.

In judging the 10% test, direct and certain indirect shareholdings are
considered. Where there is a settlement, and the income arising from shares in
the settlement is treated for income tax purposes as income of the settlor, those
shares are aggregated with the settlor’s shareholding in the company. In
addition, shares also form part of a person’s shareholding in a company if they
form part of the shareholding of a connected person and were transferred to
that person, or arrangements were made for that person to acquire them,
wholly or mainly to avoid tax.

If a person’s total income is reduced by any deductions from the distribution,
the tax credit is reduced in proportion.

Effect of foreign tax credit

Where a dividend attracts a foreign tax credit that will be offset first against
any UK liability on the overseas income. The dividend tax credit will be
deducted from any remaining tax liability. If the total credit relief available
exceeds the UK income tax liability the excess is lost; it is not re-payable and
cannot be used to offset other tax liabilities.

Reference
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Example

A UK resident receives a dividend from a foreign company, in which he holds
less than 10% of the shares. The dividend is £900, inclusive of withholding
tax. The WHT tax rate is 10%.

Dividend (inc WHT of £90) £ 900
Tax Credit (1/9) £100
Gross Income for Tax £1,000
UK tax charged at 32.5% £325
Less: Withhelding tax at 10% £90
Tax Credit £ 100
Net UK liability £135

Extension of the rules

For distributions on or after 22 April 2009, the rules apply to individuals in
receipt of dividends from non-UK resident companies where the individual
owns a 10% or greater sharcholding in the distributing non-UK resident
company. The tax credit will not be available where the source country is not a
qualifying territory. A qualifying territory is one which has a double taxation
agreement with the UK, with a non-discrimination article.

Individuals in receipt of distributions from offshore funds will also be eligible

for the non-repayable dividend tax credit regardless of the percentage
shareholding.

Remittance basis - general

Substantial changes were made in Finance Act 2008 to the basis of UK
taxation for non-UK domiciled individuals. This primarily introduced the
concept of a formal claim to use the remittance basis rather than be taxed on
overseas income on the arising basis. For individuals who have been resident
in the UK for at least seven out of nine years, a claim for the remittance basis
will involve an additional charge of £30,000 pa on top of any tax actually due
on income or gains remitted.

The opportunity has been taken this year to clarify a few minor issues on the
operation of the legislation.

» The £30,000 charge will be regarded as tax paid to cover tax due on Gift
Aid payments to charity.

e The automatic use of the remittance basis without a claim where
unremitted sums are less than £2,000 in a year can be over-ridden by a
notice in a return.

» The automatic use of the remittance basis where there is no UK income
and no remittances is extended to cover a situation in which the
individual’s UK taxed income does not exceed £100 in a year. The claim
can be over-ridden by a notice in a return.

Reference
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e The definition of a ‘relevant person’ for the purpose of identifying a
remittance is extended to include a company which is a 51% subsidiary of
a close company in which a relevant person is a participator. The definition
of a ‘participator’ is also included and follows normal corporation tax
rules.

e The exemption in s809X ITA 2007 which allows remittances of certain
types of property such as clothing is extended to cover situations in which
the property is purchased using foreign gains and foreign employment
securities income as well as foreign income.

Remittance basis — new exemption

A new exemption is being introduced aimed at removing a tax compliance
problem for low income non-domiciled workers in the UK who were required
to complete tax returns even when the actual liability was minimal. In
calculating Hability to UK tax, any foreign income and gains are to be
deducted where the individual has been resident in the UK for less than seven
out of nine years and all of the following conditions are met:

the individual has income from employment wholly or partly in the UK,

e any relevant foreign earnings are less than £10,000 and have all been
subject to foreign tax;

s any foreign bank interest is less that £100 and has been subject to foreign
tax;

e there is no other foreign income or gains in the year;

e the individual is not liable to higher rate tax in the UK if the exempt
income was included; and

s the individual does not make a return.

Distributions from offshore funds

Certain distributions from offshore funds are economically similar to payments
of yearly interest. New legislation is introduced to prevent a tax advantage
being gained by holding interest bearing assets within an offshore fund
structure.

From 22 April 2009, where the offshore fund is substantially (60% or more)
invested in interest bearing, or economically similar, assets then any
distribution will be treated as interest for income tax purposes.

Reference
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Corporation tax rates

Reference

The main rate of corporation tax which applies to companies with profits of C/7

more than £1.5 million fell to 28% from 30% from 1 April 2008. It remains at
28% for FY09 and FY10.

The small companies corporation tax rate which applies to companies with up
to £300,000 of profits increased from 20% to 21% from 1 April 2008. The
intention was to increase this rate to 22% in 2009 but this has been deferred
until 1 April 2010.

The effective marginal corporation tax rate for profits between £300,000 and
£1.5 million is 29.75% (the relevant fraction being 7/400) from 1 April 2008
and remains the same for 2009.

Incorporation - the current scenario

In tax terms, incorporation of a family business may be attractive despite the
increase in small companies rate.

The corporation tax changes for small companies mean the tax due on profits
made within a company will exceed the income tax payable on the same
amount of profits made by a sole trader or partner, as the basic rate of income
tax dropped to 20% from 6 April 2008. However, an individual will also have
to pay Class 4 NIC on his self-employed profits and the band upon which
Class 4 is payable went up in 2009/10 by £74 per week.

Bonus vs dividend

Director shareholders can reward themselves in a number of ways but the
main choice is often between a bonus and a dividend. Tn many cases
remuneration will already exceed the upper earnings Hmit for NIC purposes.
Additional employer’s and employee’s NIC will however arise on paying a
bonus.

Example - small companies rate of corporation tax applies

Christie is to receive a bonus of £60,000 after all taxes from his family
company. He has a marginal income tax rate of 40% (32.5% if dividends) for
2009/10 and already has earnings above the employees’ upper earnings limit
for NIC purposes so that any bonus will be liable to employees’ NICs at 1%.
The company pays corporation tax at the small companies’ rate of 21%.

Compare the cost of paying a dividend rather than additional remuneration to
Christie for the tax year 2009/10.

cig
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Christie

Dividend/remuneration
Less: National Insurance (1%)
Add: Tax credit (1/9)

Less: Income tax (@ 32.5% / 40%)
NET RECEIPT

Company

Payment by company
Add: Employer's NIC (@ 12.8%)

Less: Tax relief (@ 21%)
COST TO COMPANY

Dividend
£

80,000

8,889

88,889
28,889

£60,000

Dividend
£

80,000

£80,000

Example - main rate of corporation tax applies

If the company pays corporation tax at the full rate of 28%, the

slightly more expensive than the dividend route.
Christie

Figures as above

Dividend
Company £
Payment by company 80,000
Add: Employer's NIC (@ 12.8%)
Less: Tax relief (@ 28%)
COST TO COMPANY £80,000

Example — marginal rate of corporation tax applies

Bonus

£

101,695
1,017

40,678

£60,000

Bonus
£

101,695
13,017

114,712
24,090

£90,622

bonus route 1s

Bonus

£

101,695
13,017

114,712
32,119

£82,593

If the company has profits above £300,000 before a bonus is deducted, the
marginal rate of corporation tax is 29.75%. The cost to the company of a bonus
is still more than the cost of a dividend. This was not the case in 2007/08 and

earlier years.

Reference
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Dividend Bonus

Company £ £
Payment by company 80,000 101,695
Add: Employer's NIC (@ 12.8%) 13,017
114,712
Less: Tax relief (@ 29.75%) 34,127
COST TO COMPANY £80,000 £80,585

What is the position in 2010/11?

In 2010/11, the CT rates are expected to be 28% main rate, 22% small
companies rate giving a marginal rate of 29.5%. The costs of a bonus in any
of these scenarios will be:

CT marginal rate

22% 28% 29.5%
Cost of bonus before tax relief 114,712 114,712 114,712
CT relief 25,237 32,119 33,840
Cost to company 89,475 82,593 80,872

Income shifting

The government intended that legislation would take effect from 6 April 2008
to address ‘income shifting’ ie shifting part of an individual’s income to
someone else who is subject to a lower rate of tax.

The government has consulted on this issue but, given the current economic
challenges, is deferring action and has not brought forward legislation in
Finance Bill 2009. The issue will be kept under review.

Extension of loss relief for unincorporated businesses

Where an unincorporated business makes a loss in a trade it can claim relief
for that trade in a number of ways against:

general income for the loss-making year;
general income for the previous tax year;

capital gains of the loss-making or previous year where a claim has been
made against general income or there is no general income to be relieved;

against other income for the three years before the loss where the loss
arises in the first four years of trading;

trading income from the same trade in subsequent years.

Reference

Pre-Budget
Report
November
2008
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In addition, terminal loss relief may be available when a trade ceases.

The period of relief for trade losses made in the basis periods for 2008/09 and C! 23 and Sch
2009/10 is extended. A three year carry back of the loss will be available ¢
(subject to certain restrictions).

Loss made in 2008/09

This will apply where a claim has been made under s64 ITA 2007 to set a trade
loss for 2008/09 against general income of 2008/09, the previous year 2007/08
or both and the loss cannot be fully relieved under the claim. The options are
as follows:

e where a s64 claim is made to set a 2008/09 trade loss against other income
of that year, the claim can be made to carry back the loss against profits
from same trade for 2007/08, 2006/07 and 2005/06;

e where a s64 claim is made to set a 2008/09 trade loss against general
income for 2007/08 or both 2008/09 and 2007/08, a claim can be made to
carry back losses against profits from same trade in 2006/07 and 2005/06;

s where a loss is available for 2008/09 but there is no income to claim
against for that year or 2007/08, a claim may still be made to carry back
against profits from the same trade for 2006/07 and 2005/06.

The order of set off will always be the most recent year first and the set off for
2006/07 and 2005/06 will be capped at £50,000 in aggregate.

Example

An individual trader has the following income and losses:

2005/06 Trade profit £80,000 QOther income £5,000
2006/07 Trade profit £40,000 Other income £5,000
2007/08 Trade profit £30,000 Other income £5,000
2008/09 Trade loss £100,000 Other income £5,000

The trader makes a claim under 564 ITA 2007 to set the 2008/09 loss against
general income of 2007/08. This will utilise £35,000 of the total loss.

Of the remaining loss, £40,000 can be set against the 2006/07 trading profits
and £10,000 against the 2005/06 trading profits. This will leave £15,000 of the
loss available for carry forward against profits of the same trade in later years.

Loss made in 2009/10
This will apply where a claim has been made under s64 ITA 2007 to set a trade
loss for 2009/10 against general income of 2009/10, the previous year 2008/09

or both and the loss cannot be fully relieved under the claim.

The options are then the same, in principle, as apply for a loss made in 2008/09

+ 26



Mercia Group Limited

Finance Bill 2009

2.10

2.11

2.12

(but with the relevant years moving on by one).

If losses are made in 2008/09 and 2009/10, the £50,000 limit applies to each
year. So a £60,000 loss in 2008/09 can be carried back up to £50,000. A
further loss of £30,000 in 2009/10 can be wholly relieved under the extended
loss relief provisions.

Making claims

For an unincorporated business the claim will be usually be made in the tax
refurn but a stand-alone claim can be made where more than one year is
affected. This can be done as soon as the period for which a loss arises has
ended and the loss has been calculated. A claim must be made by the first
anniversary of the normal self assessment filing date for that year eg for a
2008/09 online return the loss claim date will be 31 January 2011.

But some help is given even if the accounting period has not finished

The Business Payment Support Service (BPSS) was announced by the
Chancellor in the 2008 Pre-Budget Report.

The service is designed to assist all businesses (large and small} that will be
unable to pay their tax. The service is primarily available to self-employed
people and companies but can be used by anyone who is having difficulty in
meeting their tax liabilities, It covers most taxes and duties including income
tax, corporation tax, VAT, PAYE and NIC.

In order to qualify the business/client will be:

s in genuine difficulty;

¢ unable to pay their tax on time;

e likely to be able to pay if HMRC allowed them more time.

From 22 April 2009, any viable business anticipating making a trading loss in
the current tax year will be able to have the anticipated loss taken into account
as part of any rescheduling of its corporation tax or income tax payments.

This new measure means businesses will no longer have to wait for the end of

their accounting period, which may be months ahead, to have the loss taken
into account in calculating what they have to pay.

Extension of loss relief carry-back for companies

Where a company makes 2 trading loss in an accounting period (AP) it has a
number of possible routes open to utilise that loss against:

o other profits of any description in the same AP;

s total profits in the preceding 12-month period provided it was carrying on
the same trade in that period;

Reference
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» trading income from the same trade in subsequent APs.

Where a trade ceases, terminal loss relief may be available for the preceding
three years.

It is now proposed to extend the carry back provisions for up to three years in
any situation in which a trading loss is made in an AP ending either (or both):

o after 23 November 2008 and hefore 24 November 2009;
e after 23 November 2009 and before 24 November 2010.

There will be no limit on the loss which can be carried back for one year (ie
using normal loss relief provisions) but the relief which can be carried back
beyond that will be restricted to £50,000 for each of the above periods.

If the loss-making AP is less than 12 months the £50,000 cap will be reduced
proporticnately.

The carry back will be allowed against total profits of the relevant period and
the set-off process must start with the most recent year first. All other loss
relief options are still available including group relief where appropriate.

The Technical Note published on 24 November 2008 makes it clear that where
a company has two loss making APs ending within the same year, the total
extended loss relief across both periods is capped at £50,000, even if the
available losses exceed this amount.

Company example

Company A makes a trading loss of £130,000 in its AP for the year to 31
March 2009. Its total profits for earlier years were

y/e 31 March 2008 £70,000
y/e 31 March 2007 £40,000
y/e 31 March 2006 £40,000

Losses of £70,000 can be carried back to the 2008 AP without any limit. Under
the new provisions the company would be able to take £40,000 of the loss back
to the 2007 AP and just £10,000 back to the 2006 AP. This will leave £10,000
of the loss available for carry forward under s393 ICTA 1988.

Release of trade debts

S74(1)(j) ICTA 1988, which previously gave relief where trade debts had
become bad or doubtful, was repealed by Finance Act 2005. Where a company
writes off a money debt that has arisen in the course of a trade, or a UK or
overseas property business, the debit in the company's accounts is now brought
into the ambit of the loan relationships rules.

Reference
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The result is that where the creditor company is unconnected with the debtor,
the creditor will get relief for the impairment, either as a trading expense or as
part of a non-trading loan relationships deficit. HMRC would also regard relief
as being available if the debit arises from the creditor having formally released
the debt.

If, however, the creditor is connected with the debtor company (for example,
they are companies within the same group) the loan relationship legislation
means that no relief for impairment losses is available. This also applies to
debt releases.

Effect on the debtor company if debt not released

There is no tax effect on the debtor company unless the debtor has been
released. ‘Released’ means that the company owed the debt has formally
agreed to waive all or part of the debt. This would normally require a deed of
waiver to be legally effective unless consideration is given.

Example

BH Ltd sold goods to GF Ltd in 2007 with an invoice value of £100,000. It has
macde a provision in full against this debt in 2008.

If BH and GF are not connected,

o relief will be available to BH for the write off of the debt;

s there is no tax effect for GF.
If BH and GF are connected,

o relief will not be available to BH for the write off of the debt;

s there is also no tax effect for GF.
Effect on the debtor company if debt is released

Prior to the changes, where a trade or property business debt was released,
nothing in the lean relationship legislation used to bear on the debtor’s
position.

The normal principles for taxing trade or property income applied to the credit
that appeared in the debtor’s accounts. This meant that, under s94 ICTA 1988
(now 594 CTA 2009), the debtor's ‘profit’ was taxable, unless the release
occurred as part of a statutory insolvency arrangement.

It did not matter whether or not the debtor company was connected with the
creditor.

Example

BH Ltd sold goods te GF Ltd in 2007 with an invoice value of £100,000. It has
formally released GF from the debt in 2008.
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If BH and GF were not connected,

e relief was available to BH for the debt release;

s GF was taxed on the credit to profit and loss account due to the debt
release.

If however BH and GF were connected,

» relief was not available to BH for the debt release;

e but GF was still taxed on the credit to profit and loss account due to the
debt release.

Thus, where a creditor released a trade or property business debt owed by a
connected debtor company, the creditor would get no tax relief but the debtor
would be taxed. This mismatch could inhibit debt releases that might otherwise
occur in group reconstructions, for example as a result of mergers of
acquisitions.

New legislation

The purpose of the new legislation is to remove this asymmetry. It does so by
bringing the debtor within the loan relationships rules. This has no practical
effect where creditor and debtor are unconnected. The credit in the debtor
company's accounts will remain taxable in the first instance, although an
exemption continues to be given where the release forms part of a statutory
insolvency arrangement.

Where the parties are connected, the effect of the normal operation of the loan
relationship rules will mean the debtor does not need to bring in a taxable
credit.

The loan relationships rules have priority over any other taxing provisions, so
s94 CTA 2009 cannot apply. It is not intended to repeal s94. This is because
old style “bad debt relief® continues for debts that are not money debts. This
principally applies to debts arising from barter arrangements. 894 will ensure
that releases of such debts are taxable.

The changes apply to releases of bad debts that take place on or after 22 April
2008,

Interest relief on loans

Under the loan relationship rules, interest is relieved when it accrues, not when
it is paid. This could lead to a mismatch if:

o the borrower gets relief when the interest accrues; and
o the interest is not paid for some time; and

» the lender, not being within the loan relationship rules, is taxed on the
interest only when it is received, rather than when it accrues; or

¢ i outside the UK tax net entirely.

Reference

Cl42
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Connected parties could arrange their affairs to take advantage of this S375CT4
mismatch. For this reason, there are provisions to postpone relief for the 2009
borrower, in certain circumstances, when interest is paid [ate.

Where the following three conditions are satisfied, the borrower can only bring
the debit into account when it actually pays the interest:

s the borrower and lender are connected in one of the four ways summarised
below; and

s the interest is not paid within 12 months of the end of the AP in which it
accrues; and

e the lender does not account for the whole amount of the interest under the
loan relationship rules.

The four ways of connecting the borrower and lender are (in summary):
« Connection through control eg companies in the same group.

e Connection through participation in a close company eg associated
companies, or companies and individuals that are participators, may be
connected in this way.

e Connection through having a major interest. A company on its own may
not have control of a company but it may have a ‘major interest’ and be
able to control a company together with one other person.

e Connection through a pension scheme. Where a pension scheme lends
money, there are various ways for the scheme to be connected to the
borrowing company.

Example

TF Litd, a close company, borrows from Sarah Bright, a director and majority
shareholder.

Interest of £2,000 accrues in the year to 31 March 2008 but is not paid until 5
November 2009.

Sarah is an individual and so is not within the loan relationship rules. She
won’t be taxed until the interest is received in 2009/10.

TF Ltd has an entry in its accounts to 31 March 2008 for the interest debit.
Without the special legislation, there is nearly a two-year gap between TF Ltd
getting relief and Sarah Bright being taxed on the receipt of that same interest.

Applying the special legislation, TF Ltd does not get relief until it pays the
interest in the accounting period to 31 March 2010.

+ 3]
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Changes in Finance Bill 2009

The 12-month rule is changed in one situation. Where the interest is payable to
a company, unless that company is located in a tax haven, interest will be
deductible as it accrues in the accounts, not when it is paid.

The change applies to APs beginning on or after 1 April 2009.

A company will be able to continue to elect for the paid basis to continue for
the first AP which begins on or after 1 April 2009 but not ending after 31
March 2011.

Example
TF Ltd borrows from its French parent company.

Interest of £100,000 accrues in the year to 31 March 2010 but is not paid until
5 November 2011.

The French company is not within the loan relationship rules and won’t be
taxed on the interest receivable in 2010. Despite this, TF Ltd has an entry in its
accounts to 31 March 2010 for the interest debit and will get relief in 2010.

What is a tax haven for these rules?

The 12-month rule continues to apply if the creditor company is not resident in
a ‘qualifying territory’ ie a country with which the UK has a double taxation
agreement containing an appropriate non-discrimination clause (see HMRC’s
International Tax Manual at INTM 432112 for a list of qualifying territories).

The 12-month rule also continues to apply if the debtor company is party to an
arrangement to avoid tax by obtaining a deduction but with no corresponding
credit brought in by the creditor under the loan relationship rules or an
equivalent foreign tax rule.

Reallocation of chargeable gains or losses within a group

Currently, when an election is made under s171A TCGA 1992, an asset is
deemed to have been transferred from one group company to another before a
disposal outside the group. However, an election cannot currently be made in
all the circumstances in which gains or losses can arise; for example, where
there is no disposal to a third party.

New ss171A-C are introduced. They set out the three requirements for an
election to transfer a chargeable gain or allowable loss between two group
companies. The first two requirements are met where a gain or loss accrues to
a4 company at a time when both it and the other company are members of the
same group. The third requirement is met if s171(1) would have applied to a
disposal of the asset from one to the other immediately prior to the gain or loss
accruing. An election may be made in relation to only part of the gain or loss
and must be made by within two years of the end of the accounting period of
the company in which the gain or loss accrued. This does not apply to gains
arising under s179.

Reference

Cl 41 and Sch
20

Cl 31 and Sch
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Elections will not be valid if, taking into consideration any earlier elections in
respect of the same gain or loss, they seek to reallocate more than the total
amount of that gain or loss.

Corporation tax — foreign currency accounting

For corporation tax purposes, where a company computes its profits or losses
in a currency other than sterling, tax rules have required that the company has
to carry forward or back any unused losses in sterling. This rule can lead to
exchange exposure for both the company and the Exchequer.

Due to exchange rate volatility, this exposure has become a significant issue
for a number of companies whose profits are computed for tax purposes in a
currency other than sterling. This means that the measure of losses translated
into sterling when incurred will offset a different measure of profits translated
into sterling arising in a previous or subsequent accounting period.

The government now intend to aliow companies to carry forward and back

Reference

Cl! 38 and Sch

unused losses in the currency in which they were computed. The purpose of {8

this change is to ensure that losses computed in a currency other than sterling
offset the same measure of profits computed in that currency for the earlier or
later period.

The amendments have effect in relation to the translation of amounts required
by s392B or 92C FA 1993 to be translated into their sterling equivalents, or
their equivalents expressed in a currency other than sterling, where the
translation is for the purpose of computing profits or losses (including losses
that are to be carried-back amounts or carried-forward amounts) that arise in
accounting periods beginning on or after 29 December 2007.

There are transitional rules that apply where a company has unused losses
brought forward at the start of the first accounting period after the
commencement of this change and those losses were computed in a currency
other than sterling.

In these cases, the brought forward losses will be converted back into the
currency in which they originated, although an election will be available to
allow companies to only apply the changes outlined above to losses incurred in
accounting periods beginning on or after Royal Assent.

Taxation of foreign profits: dividends

Foreign dividends are currently chargeable to UK corporation tax with a credit
for foreign tax depending on the precise circumstances. Such dividends will
generally be exempt for all companies where received on or after 1 July 2009.
This will apply regardless of the level of shareholding in the foreign company.

The new legislation establishes that, in principle, UK and foreign distributions
are subject to corporation tax, unless they are specifically exempted according

to given rules.

The legislation applies to all distributions paid on or after 1 July 2005.

Cl 34 and
Seh 14
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The rules for distributions received by small companies are distinct from the
rules for medium and large companies but, in each case, the result is that the
majority of distributions will be exempt from corporation tax. The Schedule
contains anti-avoidance rules to prevent abuse of distribution exemption.

‘What is a small company?

The definition follows the 2003 European Commission recommendation
except that certain financial companies (eg unit trusts and insurance
companies) are not treated as small companies.

Small company exemptions

A distribution received by a small company is exempt subject to the following New 52308
conditions: CTA 2009

» the company paying the distribution must be resident of the UK or a
‘qualifying territory’;

s the distribution must not be an amount of interest that is treated as a
distribution in accordance with 5209(2)(d)(e) ICTA 1988 (eg interest paid
at more than a commercial rate);

e the distribution must not be a dividend that qualifies for a tax deduction in
the payer’s jurisdiction;

e the distribution must not be made as part of a ‘tax advantage scheme”.

A ‘qualifying territory’ is a territory with which the UK has a double taxation
treaty that includes a non-discrimination provision in a standard form.

Exemptions for medium and large companies

There are two non-qualifying types of distributions which correspond to the
second and third bullet points above. Much more detailed anti-avoidance rules
are, however, applied than in the fourth bullet point to each of the exempt
classes of distributions below.

Distributions will be exempt if they fall into any of five exempt classes.
Distributions will frequently fall into more than one of these classes but it is
sufficient to fall into any one of them for a distribution to be exempt.

The most important exemptions are: New ss930E-
930I CT4

o Distributions paid to a parent company that controls the company making 2009

the distribution. Control for this purpose is defined by reference to the
Controlled Foreign Company (CFC) control rules, including the extension
to certain joint ventures.

* 34
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e Distributions paid in respect of non-redeemable ordinary shares. A share is
an ordinary share provided it carries no preferential rights to income or
capital,

s Portfolio holdings, which are defined as holdings that represent less than
10% of their class of share,

Other matters

A company can make an election that a particular distribution that would
otherwise be an exempt distribution shall instead be taxable. Two reasons why
a company might wish to make such an election are:

» dividends can only be taken into account for the purposes of the CFC
‘acceptable distribution policy’ exemption if they are subject to tax;

e it is possible that exemption could lead to an increased rate of withholding
tax.

An exempt foreign distribution is included within the Franked Investment
Income definition for the purpose of calculating entitlement to small
companies’ relief, consistent with UK distributions.

Taxation of foreign profits: debt cap

To protect tax revenues which may be lost as a result of the new distribution
exemptions, a potential restriction of the tax deduction available for finance
expenses of groups of companies is introduced.

The effect is to limit the aggregate UK tax deduction for the UK members of a
group of companies that have net finance expenses to the consclidated gross
finance expense of that group.

The legislation applies to a group that has either a UK or foreign parent.

Finance expenses and finance income are payments of interest and interest like
amounts.

Any restriction is caleulated by comparing the UK measure of net finance
expenses, calculated by reference to the UK group members that have net
finance expenses, with the worldwide measure of the group’s consclidated
finance expense. Any restriction is then allocated to one or more of the UK
group companies, leading to a disallowance of part or all of their finance
expenses.

To the extent that other UK members of the group have net finance income,
the finance income of the UK group companies can be reduced in computing
their corporation tax profits.

The measure has effect for accounting periods beginning on or after 1 January
2010,

Reference

New §9300
CT4 2009

Cl 35 and Sch
15
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Taxation of foreign profits: Controlled Foreign Companies (CFCs)

The CFC legislation is designed to counter the artificial diversion of profits
from the UK by UK resident companies to companies which they control and
which are located in low tax territories.

It does this, broadly, by apportioning the diverted profits to, and taxing them
on, those UK residents with a relevant interest in the non-resident company.
The effect of the CFC legislation is limited by a series of exemptions. There
are five such exemptions which were designed to exclude from the scope of
the rules those CFCs that can be reasonably assumed not to exist so as to
artificially divert profits from the UK.

Some of the rules are no longer necessary due to the new exempt distribution
rules.

The legislation:

o repeals the exemption from the CFC rules for overseas companies which
pay most of their profits back to shareholders in the UK (the acceptable
distribution policy exemption);

e amends the exempt activities exemption to remove the special rules
applying to holding companies apart from those applicable to local holding
companies.

The changes apply to accounting periods beginning on or after 1 July 2009.
Provision is made to split accounting periods which straddle this date.

Principles-based legislation

Following consultation, the government has gone ahead with principles-based
legislation to address certain schemes, rather than trying to block particular
schemes as and when they arise.

Disguised interest

‘Disguised interest’ is the first target; for example, an increase in the value of a
shareholding. The ‘debtor’ in this case generally does not need to get tax relief
for the interest payment (for example, because it is non-resident). The purpose
of the transaction is to try to generate a receipt for the ‘creditor’ which is not
taxable as interest income.

The rules generally take effect for companies from 22 April 2009. The key
provision of the new legislation deems any ‘return in relation to any amount
which is economically equivalent to interest’ to be a return from a loan
relationship taxable under existing rules if three conditions apply:

e it is reasonable to assume that it is a return by reference to the time value
of money;

s it is at a rate reasonably comparable to a commercial rate of interest; and

Reference

Cl 36 and Sch
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o at the time it is entered into there is no practical likelihood that the return
will not be produced.

There are then a number of exclusions, including situations where a return is
already taxed as income in full by other provisions and a ‘tax aveidance main
purpose’ exemption, although this is mainly targeted at avoiding a charge as
income for corporation tax purposes.

The other exclusion seeks to exclude straightforward transactions within
groups of companies which create an increase in the ‘fair value’ of the shares
of a group company, fair value being the amount that a knowledgeable and
willing purchaser would be prepared to pay. Finally, shares which are
accounted for as liabilities under GAAP are outside the rules completely.

Transfers of income streams

The aim here is to ensure that all receipts which are derived from a right to
receive income are taxed as income for both corporation tax and income tax
purposes. If the transferor has a right to any receipts which would be taxed as
income, and makes a transfer of them, then the market value of the receipts
given up is to be charged as income.

The rules apply where a person makes a transfer to a person of a right to
relevant receipt, and the transfer of the right is not the consequence of the
transfer to that person of the asset from which the receipts arise. The
requirement that the transfer is not the consequence of the transfer of the
underlying asset is intended to make clear that the rules will not apply in any
case where there is an outright sale of the income-producing asset.

The main difference between corporate and individual transferors is the timing
of when the amount is taxed. For companies, the timing is governed by when
GAAP would recognise the receipt for the transfer as income. If it would not
be recognised under GAAP, then the income is recognised at the time of the
transfer, For individuals, the starting point is the time of the transfer but with
the GAAP treatment normally superseding this for trading and property
income.

Again, there are exemptions for amounts already taxed as income and for
transfers by way of security.

Group relief — preference shares

The rules provide that holders of certain preference shares, including those
commonly issued by financial institutions as part of their regulatory Tier 1
capital base, are not treated as equity holders of a company. Previously, only
the holders of fixed-rate preference shares qualified for this exclusion. It is
necessary to distinguish between equity holders and non-equity holders in
order to identify companies that are sufficiently under common ownership so
as to be regarded as belonging to the same group for tax purposes.

Reference
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Cl 28 and Sch 9
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Sale of lessor companies

Sch 10 FA 2006 was introduced to address avoidance involving the sale of a
lessor company with deferred tax profits. Groups sought to turn the temporary
tax timing advantage obtained from a claim to capital allowances into a
permanent deferral by selling lessor companies with deferred tax profits to
structural loss-makers who were then able to utilise losses to reduce the
taxable profits of the lessor company.

The legislation is triggered when a lessor company changes hands. A charge
and matching relief are calculated to reflect the tax timing advantage gained by
a claim to capital allowances. The charge affects the selling group and the
relief benefits the buying group.

The changes ensure that no Sch 10 charge arises when a partnership is
dissolved or a consortium company is transferred intra-group and that a
company carrying on a leasing business in partnership that increases its interest
in the business is allocated an appropriate amount of relief.

Changes to extend the period over which a loss derived from the expense is
available to set against profits of the purchaser’s wider group, together with
changes to ensure it retains its value over this period, have been introduced in
response to discussions with the leasing industry. These changes will benefit
buying groups that are temporarily loss-making in the current economic
downturn.

Stock lending

The rules apply for the purposes of tax on chargeable gains where the borrower
under a stock lending agreement becomes insolvent and umnable to return
borrowed stock. They prevent capital gains or losses arising to the extent that
collateral is used to replace the borrowed stock with identical stock. The rules
have effect where the insolvency occurs on or after 1 September 2008.

Other anti-avoidance measures

A series of other anti-avoidance measures are also introduced to counter
avoidance involving:

financial arrangements;

the sale of lessor companies;

the leasing of plant and machinery;

the long funding lease of films;

» Real Estate Investment Trusts; and

s losses from contracts for life insurance.

In addition, legislation is introduced to ensure that employee liabilities will
only be relieved where they are not derived from arrangements the main
purpose, or one of the main purposes, of which is the avoidance of tax. It
applies to individuals who seek to use ss346 and 555 ITEPA 2003 to obtain tax
relief using tax avoidance arrangements. It will have no impact on those using
the relief who are not attempting to avoid tax and has effect from 12 January
20009.

Reference

Cl 29 and Sch 10

Cl 32 and Sch
13

CI 61 and Sch 30
Cl 62 and Sch 31
C! 63 and Sch 32
C! 64 and Sch 33
Cl 65 and Sch 34
Cl 68

Cl 66
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Further rules ensure that employment losses will only be relieved where they C767
are not derived from arrangements the main purpose, or one of the main
purposes, of which is the aveoidance of tax. The rules apply to individuals who

seek to use s128 ITA 2007 to obtain tax relief using tax avoidance
arrangements and have no impact on those using the relief who are not
attempting to avoid tax. It has effect from 12 January 2009.

Finally, the intangible asset regime applies to companies and was introduced C! 69
on 1 April 2002. Legislation is introduced to confirm that goodwill includes
internally-generated goodwill. It also confirms that all goodwill is created in

the course of carrying on the business in question and is subject to rules
determining whether goodwill is treated as created on or after 1 April 2002.
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3.1

3.2

Temporary First Year Allowance (FYA)

For expenditure incurred on or after 1 April 2009 but before 1 April 2010 for
companies {6 April 2009 but before 6 April 2010 for income tax), expenditure
on qualifying plant and machinery not covered by the Annual Investment
Allowance (ATA) will be eligible for a temporary FYA of 40%.

The FYA will not generaily apply to expenditure incurred in the chargeable
period in which the qualifying activity is discontinued or to expenditure on
integral features, cars, long life assets and assets for leasing.

Example

John runs a plant hire (without operators) business and buys a new JCB digger
on 1 May 2009 for £50,000. He also buys some new computers for his office
for £50,000 on 1 May 2009. John’s year end is 31 December 2009.

One of the principles of the AIA is that it can be used to the best advantage of
the taxpayer. As assets bought for leasing don’t qualify for FYA, it would
seem best that John uses the ATA against the JCB and then claims FYA on the
computers. This gives total allowances of £50,000 plus £20,000 (£50,000 x
40%) = £70,000.

If the computers were acquired on 1 January 2009 for £50,000 and the JCB for
£50,000 on 1 May 2009, the result is slightly different. AIA could again be
claimed on the JCB in priority to the computers. However, as the computers
were bought before 6 April 2009, they would only qualify for a 20% writing
down allowance.

Changes to the tax relief for business expenditure on cars

The new rules for cars apply to expenditure incurred on or after 6 April 2009
(1 April 2009 for companies). Pre-commencement expenditure incurred before
1 or 6 April 2009 by a person about to carry on a business will be treated as if
it had been incurred on the first day on which the business is carried on.

The 100% FYA for expenditure on cars with CO2 emissions of 110 gm/km or
less remains but the old expensive car rules are abolished. The rate of writing
down allowances (WDAs) for expenditure on other cars will also be
determined by the car’s CO2 emissions. The new rules provide that
expenditure on cars with CO2 emissions:

¢ not exceeding 160gm/km will be pooled in the main 20% pool: and

e over 160gm/km will be pooled in the 10% pool.

Reference
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3.5

Cars affected

There will be no difference in the treatment of petrol and diesel cars. These
rules apply to all cars, including what were called ‘qualifying hire cars’, such
as some taxis, which were exempt from the expensive car rules. Electric cars
will be placed in the 20% pool.

Cars with private use

Expenditure incurred on a car which is provided or used partly for non-
business purposes will continue to be allocated to a single asset pool. The
WDA of this single asset pool will be determined by the CO2 emissions of the
car as above and the allowances will continue to be adjusted so that only the
proportion of the allowances relating to business use is allowed.

S208A includes rules to prevent a person creating a balancing allowance by
selling the car to a connected person for a nominal amount. The rules will

apply if:

e adisposal value is required to be brought into account; and

e the disposal event is that the person ceases to own a car in a single asset
pool because of a sale or the performance of a contract; and

e allowances are to be restricted under ss217 or 218 (anti-avoidance).

In these circumstances, the disposal value is the lower of the market value of
the car and its cost to the person selling it. The person who acquires the car is
treated as incurring capital expenditure on the car equal to the seller's disposal
value.

This rule is similar to the rule in 579, which applies to expenditure on cars
which cost more than £12,000 and which are dealt with in single asset pools.
S79 is retained for those cars throughout the transitional period.

What is the effect of these rules?

Assume John's company purchases a new BMW 520 car for £25,000 and uses
it for four years before it is sold for £12,000. The table below shows the
differences that may arise during the ownership period.

Reference
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Current rules More than 160g/lam Up to 160g/km CO2 —
CO2 — relief at 10% relief at 20%
£ £ £

Year 1 - cost 25,000 25,000 25,000
Allowance 3,000 (max) 2,500 5,000
Amount to carry forward 22,000 22,500 20,000
Year 2 - allowance 3,000 (max) 2,250 4.000
Amount to carry forward 18,000 20,250 16,000
Year 3 - allowance 3,000 (max) 2,025 3,200
Amount to carry forward 16,000 18,225 12,800
Year 4 - sale (12,000) (12,000) (12,000)
Balancing allowance 4,000 None None
Year 4 - allowance - 623 (6,225 x 10%)* 160 (800 x 20%)*

3.6

*  Further WDA @ 10%/20% will continue in subsequent years following the
period of disposal on the same reducing balance principle.

Of course, if John ran a self employed business and used the car privately, the
situation would be rather different. Although there would be a reduction in the
WDA each year to reflect any private usage, there would be a balancing
allowance when the car was sold.

The definition of a car

*Car’ currently includes any mechanically propelled road vehicle, other than
one:

e of a construction primarily suited for the conveyance of goods of burden of
any description; or :

e of a type commonly not used as a private vehicle and unsuitable for such
use.

For example, lorries, vans and vehicles such as black hackney cabs are
excluded but motor cycles are included.

Under the new rules, motorcycles are excluded from the capital allowances
definition of a car. Expenditure on motoreycles will qualify as plant and
machinery expenditure and will qualify for the AIA, with any balance of
expenditure attracting 20% WDA. Expenditure on motorcycles will also
qualify for FYA and can be treated as short life asset expenditure.
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3.9

Cars first registered before 1 March 2001

Cars which were first registered before 1 March 2001 do not have CO2
emissions data on their registration documents. Expenditure on such cars will
be allocated to the 20% pool.

Cars that do not have approved figures for C02 emissions

Cars sold in the UK and in other EU countries are required to meet safety and
environmental standards under Furopean legislation. Each car must conform to
a type that has been approved by a national certification agency. The level of
CO2 emitted by the car is one of the factors recorded during the type approval
testing procedure. Very smail manufacturers are excluded. Expenditure on cars
that do not have an approved CO2 emissions figure will either be pooled in the
10% pool o, if used partly for private use, pooled in a single asset pool with
the rate of 10% WDA.

Cars acquired before 1 or 6 April 2009

Expenditure on cars costing less than £12,000, incurred before eitherthe 1 or 6
April 2009, will continue to be pooled in the general 20% pool, regardless of
the car’s CO2 emissions.

Expenditure on cars costing more than £12,000 and incurred before either the 1
or 6 April 2009 will continue to be pooled in a single asset pool and subject to
a 20% WDA. This treatment will continue for a period of broadly five years.

_ For these cars, WDAs will continue to be capped at £3,000 per annum for that

period. If the car is disposed of before the end of the five year period, a
balancing adjustment will be available. However, any balance of unrelieved
expenditure in the relevant pool after the five year period will be taken to the
main 20% pool.

The transitional five year period will end on the Iast day of the business’s first
chargeable period ending on or after 5 April 2014 (31 March 2014 for
companies).

Example

A company bought a car for £25,000 in its accounting peried ending 31
December 2008. This expensive car went into a single asset pool on
acquisition.

As it is pre-April 2009 expenditure, allowances will be calculated under the
old rules for the transitional period.

The transitional period will end on 31 December 2014 (the last day of the first
accounting period to end after 31 March 2014). At 31 December 2014 any
unrelieved expenditure will be transferred into the 20% pool.

Expenditure on cars purchased prior to April 2009 and allocated to single asset
pools so that adjustments for non-business use can be made will continue in
single asset pools with a WDA of 20% after the transitional period has ended
until the car has been disposed of.

Reference
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Transitional provisions

The general capital allowances rule is that expenditure is incurred as soon as
there is an unconditional obligation to pay, providing it is due to be paid within
four months. Where an agreement provides that capital expenditure does not
have to be paid for more than four months after the unconditional obligation
has arisen, the capital expenditure is treated as having been incurred when the
requirement to pay arises.

These rules could be used to ensure that substantial amounts of expenditure are
treated as having been incurred, for example, on 31 March 2009, and thus
within the current capital allowances rules, even though the cars are not
delivered for some time after the new regime has started.

The rules apply where the contract is:

s  in writing;

e becomes unconditional after 8 December 2008 or, if it is unconditional, the
conditions have been met; and

s 1o terms remain to be agreed.

Where the car is to be made available under the contract on or after 6 August
2009 (1 August 2009 for companies) then all of the expenditure will treated
under the new rules, even where it is incurred before 1 or & April 2009.

Where the contract becomes unconditional on or before 8 December 2008 and
the car is to be delivered on or after 1 or 6 August 2009, all of the expenditure
that is required (under the terms of the contract as it existed at 8 December
2008 to be incurred before 1 or 6 April 2009) will be treated under the old
rules.

It is possible that a proportion of expenditure on a car might fall under the old
rules and another proportion will fall under the new rules. If this happens, the
‘old’ and ‘new’ expenditure will be treated as if it was incurred on the
provision of separate, but identical, cars or motorcycles. When the vehicle is
disposed of the proceeds will be apportioned in a just and reasonable marner.

Car hire

Currently, businesses face a reduction in the amount of rental payments
allowable as a deduction for expenditure incurred on the hiring of a car or
motorcycle (other than a ‘qualifying hire car’) if the retail price of the vehicle,
when new, exceeds £12,000.

For the purposes of the new rules, it is proposed that a lease will be regarded as
entered into at the date of commencement ie the date on and after which the
lessee is entitled to exercise his right to use the complete leased asset under the
lease.

Reference
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Where a lease commences on or after the 6 April 2009 (1 April 2009 for
companies), the reduction in the amount of car lease rental will be applied only
to expenditure on cars with CO2 emissions over 160gm/km. The new rules
will disallow a flat rate of 15% of the amount of the deduction that would
otherwise be allowed for expenditure on all cars.

The restriction will not apply to expenses incurred by a person on the hiring of
a car if either one of two conditions is met. The first condition is if:

o the expenditure is incurred by a person ('the taxpayer’) on the hire of a car
from another person for a period of 45 consecutive days or less; and

e the car is made available to the taxpayer (whether by the same person or
different persons) for one or more periods linked to the hire period, the hire
period and the linked period(s) taken together are less than 45 days.

The second condition is if the expenditure is incurred on the hire of a car
which is leased for a period (the sub hire period) to another person (the
customer) for more than 45 consecutive days, or the taxpayer makes the car
available to the customer throughout one or more periods linked to the sub hire
period, the sub hire period and the linked period(s) taken together are more
than 45 days. The second condition will not be met if the 'customer' is an
employee of the taxpayer or of a person connected with the taxpayer, or if the
customer makes the car available to an employee of the taxpayer under

-arrangements with the taxpayer or with a person connected with the taxpayer.

Expenses under a lease that commences on or after 1 or 6 April 2009 will be
treated under the new rules but if there is an existing, unconditional contract to
lease cars entered into on or before 8 December 2008, the lessee will be able to
elect to use the current rules to calculate the restriction to be applied to the
payments under the lease. However, the lessee will only be able to make this
election where the contract was finalised on or before 8 December 2008 but
only where the contract provides for the car to be made available to the lessee
before 6 April 2010 (1 April 2010 for companies}.

Winding up of businesses to create balancing allowances

Under the old rules, expenditure on cars costing over £12,000 was allocated to
a single asset pool and the WDAs were restricted. When the car was disposed
of, the pool ceased and there was a balancing adjustment, often a balancing
allowance.

Under the new rules, when cars are disposed of, the disposal proceeds will be
deducted from the appropriate pool and there will be no balancing adjustment
unless it is the final chargeable period of the business. The final chargeable
period for the main pool or the special rate pool is the chargeable period in
which the qualifying activity is permanently discontinued.

The new s104F applies if a company:

» incurs expenditure on cars which is allocated to the special rate pool;
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o the qualifying activity carried on by the company is permanently
discontimied; and

e three further conditions are met.
The three conditions are:

o the qualifying activity consisted of or included (other than incidentally)
making cars available to other persons;

e at any time in the six months after the qualifying activity is permanently
discontinued, the qualifying activity of a company in the same group
consists of or includes making cars available to other persons; and

e the balancing allowance to which the taxpayer would be entitled (but for
s104¥F) in respect of the special rate pool is greater than the total of the
balancing charges (if any) to which the taxpayer is liable for the final
chargeable period in respect of any pool less the total of the balancing
allowances to which they are entitled to for that period in respect of any
pool other than the special rate pool.

The new s104F restricts the balancing allowance due to the company that
permanently discontinues the activity to an amount equal to any balancing
charges it might have. Any surplus balancing allowance is treated as notional
expenditure incurred by the other company with a qualifying activity which
consists of or includes making cars available to other persons, regardless of
whether or not they own any cars previously owned by the company that
ceased the qualifying activity.

The taxpayer can nominate, not more than six months after the end of their
final chargeable period, which company is to be treated as having incurred the
notional expenditure. In the absence of such a nomination by the taxpayer,
HMRC can nominate the relevant company. The other company is treated as
having incurred the expenditure on the day after the end of the taxpayer's final
chargeable period.

Land Remediation Relief

Land Remediation Relief (LRR) gives companies a deduction of 150% for
qualifying expenditure on removing or mitigating the effect of contamination.
Revised legislation clarifies the meaning of what constitutes ‘contamination’
and the activity which may qualify for relief.

Changes to the existing scheme

HMRC now accept that Japanese Knotweed is sufficiently invasive and
desiructive that it satisfies the ‘harm’ test and that land infested with Japanese
Knotweed is contaminated for the purposes of LRR. The pgovernment had
previously announced its intention to extend the scope of LRR to provide relief
for expenditure incurred on clearing Japanese Knotweed, excluding clearance
by removal to landfill sites.
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HMRC now accept that the costs of clearing Japanese Knotweed will qualify
for relief, The term ‘substance’ is defined for the purposes of LRR as:

*...any natural or artificial substance, whether in solid or liguid form or in the
form of a gas or vapour.’

HMRC had previously taken the view that this definition did not include life
forms but now accept that the term includes plants. HMRC will settle any open
claims for LRR on the basis of the revised guidance and will deal with any
new claims for in-date years on the same basis.

Expenditure incurred on or before 31 March 2009 on removing Japanese
Knotweed will qualify for relief only if the Japanese Knotweed was present
when the claimant company acquired its interest in the land. Relief is therefore
not available where the Japanese Knotweed was introduced, for instance by
fly-tipping, whilst the site was owned by the company (or by a connected

party).

LRR expenditure excludes landfill tax for expenditure incurred on or after 1
April 2009.

Contaminated land

For expenditure incurred on or after 1 April 2009 the definition of
‘contaminated’ is changed. Land is in a contaminated state if (and only if),
because of something in, on or under the land, the land is in a condition such
that:

» relevant harm is being caused; or
e there is a serious possibility that relevant harm will be caused.

But land will not be treated as being in a contaminated state by reason of the
presence in, on or under it oft

s living organisms or decaying matter deriving from living organisms, air or
water; or
e anything present otherwise than as a result of industrial activity.

Relevant harm means:

s death of living organisms or significant injury or damage to living
Organisms;

¢ significant pollution of controlled waters;

s asignificant adverse impact on the ecosystem; or

e structural or other significant damage to buildings or other structures or
interference with buildings or other structures that significantly
compromises their use.

Derelict land

Legislation is introduced to extend the relief to expenditure on remediating
long term derelict land. Expenditure will qualify for relief if the remediated
land had been derelict since the earlier of:
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e 1 April 1998; and

e the date on which the major interest in the land was acquired by the
company or by a person connected with it.

The relief is only available where the land was already derelict when it was
acquired by the claimant.

Land in a ‘derelict state’ is defined as land which is not in productive use and
cannot be put into productive use without the removal of buildings and other
structures.

Relevant derelict land remediation

Relevant derelict land remediation, in relation to land which is in a derelict
state and in which a major interest has been acquired by a company, means
activities where Conditions A and B are met and any relevant preparatory
activity.

Condition A is that the activities comprise the doing of any works, the carrying
out of any operations or the taking of any steps in relation to the land in
question. Condition B is that the purpose of the activities is a purpose specified
by order made by the Treasury.

The relief will be available on specified expenditure. The qualifying costs are
expenditure on the removal of post-tensioned concrete heavyweight
construction; foundations of buildings or other structures or machinery bases;
reinforced concrete pilecaps; reinforced concrete basements; or underground
pipes or other apparatus for the supply of electricity, gas, water or
telecommunication services or for drainage or sewerage. The costs of relevant
preparatory activity related to the above items will also be included.

Other changes

Under the original legislation, a claimant company had to have an 'interest' in
the land, which was defined as 'any estate, interest or rights in or over land'.
The breadth of this definition has allowed subcontractors cleaning up land
under licence to claim LRR. The definition of 'interest in land' has now been
changed and the relief will now be available only to the freehold owner of the
land, or to a lessee on the grant of a lease of seven years or more.

Under the original regime, only a restricted list of expenditure incurred by a
connected subcontractor qualified for LRR whereas, if an unconnected
subcontractor was used, the whole payment for qualifying remediation work
was allowed, once made. Under the new legislation, the requirement for the
payment to have been made to an unconnected subcontractor before relief is
claimed is removed. Secondly, there is a change to the rules for connected
subcontractors, so that where it is necessary for a subcontractor to further
subcontract, for example, in order to bring a specialist onto a site, relief (for
the restricted list of expenditure) will still be available.
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4.1

4.2

4.3

Employer provided car changes
From 2011/12:

e the lower threshold CO?2 emissions figure (130gm/km for 2010/11) will be
reduced by Sgm/km to 125gm/km;

o the £80,000 price cap that currently applies when calculating the cash
equivalent of the car benefit will be abolished; and

e clectrically propelled cars will continue to be taxed at 9%.

In addition, the reductions currently for electronic/petrol hybrid cars and cars
propelled by bi-fuels, road fuel gas and bioethanol will be abolished. The
discount given for Buro IV standard diesel cars registered before 1 January
2006 will also be abolished.

Disabled drivers

In most cases, the benefit in kind on an employer provided car is computed
using the list price. Disabled drivers may be able to have the cost of certain
accessories excluded from the calculation of the car benefit (s125(2)(c) ITEPA
2003). Drivers who hold a disabled person’s badge and who have to use
automnatic company cars are able to use the CO2 figure for the equivalent
marual car in the calculation of the benefit where this is lower than that of the
automatic car they actually drive (s138 ITEPA 2003).

For 2009/10 onwards, the rules are amended to allow disabled drivers holding
a disabled person’s badge to use the list or notional price of an equivalent
manual car to work out the benefit charge instead of the list or notional price of
the automatic car they actually drive, where this is to their advantage.

Health screening

S210 ITEPA 2003 allows the Treasury to make regulations which remove
from the charge to income tax minor benefits provided by an employer to an
employee. The Income Tax (Exemption of Minor Benefits) (Amendment)
Regulations 2007 amended the Income Tax (Exemption of Minor Benefits)
Regulations 2002 (S12002/205) to add an exemption for the provision of
health screening and medical check-ups.

These Regulations revoke the Income Tax (Exemption of Minor Benefits)
(Amendment) Regulations 2007 (SI 2007/2090) removing regulation 7 which
provides for one health screening and one medical check-up per employee per
year to be exempt from the charge to income tax. They also remove definitions
of the terms ‘health screening’ and ‘medical check-up’ at regulation 2.
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A new section is inserted in ITEPA which removes the condition that an
employer must offer health screenings and medical check-ups to all
employees, so the 2007 Regulations are no longer required. An equivalent
disregard for non-cash vouchers provided for these medicals is being inserted
in Part 5 to Schedule 3 of the Social Security (Contributions) Regulations
2001 (SI 2009/600).

The Regulations revoke the 2007 Regulations with effect from 6 April 2009
but the revocation only takes effect once the new exemption takes effect.

In addition, the rules now limit the relief to one medical check up or health
screening assessment per tax year per employee per employer.

Benchmark scale rates for day subsistence

HMRC has introduced an advisory system of benchmark scale rates which
employers can use to make subsistence payments to employees who incur
allowable business travel expenses free of tax and NICs. The new advisory
system is implemented from 6 April 2009.

The advisory system only covers benchmark scale rates for day subsistence
payments. If an employer wishes to pay subsistence to employees who have to
stay overnight they can either reimburse the actual cost incurred by the
employee or agree a tailored scale rate to cover meals and other expenses in a
dispensation with HMRC.

HMRC currently expects employers to conduct a sampling exercise before it
will agree to a particular rate being included within a dispensation. The aim of
the exercise is to identify a reasonable level of allowable expenditure that
reflects the most common level of spending.

HMRC recognise that a sampling exercise can be burdensome and expensive
for employers. It has therefore introduced an advisory system of benchmark
scale rates for day subsistence payments that an employer can use without
having to carry out a sampling exercise.

As part of this new approach, HMRC also propose to standardise the different
scale rates that it will agree with employers.

Benchmark system/rules

As long as the employee has incurred subsistence expenses while travelling on
an allowable business journey, employers will be able to make tax and NICs
free subsistence payments up to the advisory rates without agreeing them with
HMRC.

* Breakfast rate (irregular early starters only) - A rate of up to £5.00 may be
paid where a worker leaves home earlier than usual and before 6.00 am
and incurs a cost on breakfast taken away from his home.
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¢ One meal rate (Five hour rate) - A rate of up to £5.00 may be paid where
the worker has been away from his home/normal place of work for a
period of at least five hours and has incurred a cost on a meal.

e Two meal rate (Ten hour rate) - A rate of up to £10.00 may be paid where
the worker has been away from his home/normal place of work for a
period of at least ten hours and has incurred a cost on a meal or meals.

» Late evening meal rate (irregular late finishers only) - A rate of up to
£15.00 may be paid where the employee has to work later than usual,
finishes work after 8.00 pm having worked his normal day and has to buy
a meal which he would usually have at home.

Qualifying conditions

Benchmark scale rates must only be used where all the qualifying conditions
are met. The qualifying conditions are:

e the travel must be in the performance of an employee’s duties or to a
temporary place of work;

s the employee should be absent from his normal place of work or home for
a continuous period in excess of five hours or ten hours;

e the employee should have incurred a cost on a meal (food and drink) after
starting the journey.

The early starter and late finisher rates are for use in exceptional circumstances
only and not intended for employees with regular early or late work patterns.

Tax and NICs free scale rate payments must be limited to three meal rates in
one day (or 24 hour period). A meal is defined as a combination of food and
drink.

Where employees are required to start early or finish late on a regular basis,
the over five hours or over ten hours rates could be paid provided all the other
qualifying rules are satisfied.

Friends and Family Allowance

Some existing dispensations also include a tax free scale rate for staying with
family and friends when employees are required to stay overnight on business.
HMRC has reviewed this policy and concluded that there is no legal basis for
giving tax relief because it is not linked to any specific underlying expense.
Therefore, a scale rate for staying with family and friends will not be included
within the advisory system or given in any new dispensations. All agreed tax
and NICs free scale rates in existing dispensations covering such an allowance
will be withdrawn when the dispensation comes up for review.
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What you have to do if you want to pay scale rates to your employees?

You should apply to HMRC for a dispensation. You need to complete a form
P11DX, which is the form used by employers to apply for a dispensation, and
submit it to HMRC. On the form you need to indicate with a tick against the
appropriate statement under “Travel and Subsistence’ that you intend using
HMRC’s benchmark scale rates to reimburse your employees’ subsistence
payments. By ticking this box you would be merely notifying HMRC that you
intend paying HMRC’s benchmark scale rates for day subsistence and that you
have adequate management processes in place to ensure that payments are only
made where all the qualifying conditions are met. If you want to apply to
include other items of allowable expenditure in a dispensation for example fees
and subscriptions, laundry, telephone charges, etc, you need to tick the
appropriate boxes and supply the requested information on the form.

When must you not pay tax and NICs free scale rates?

Tax and NICs free scale rates must not be paid where the employee is not
travelling on a qualifying business journey. For example, when on a journey
that involves ordinary commuting (or similar to ordinary commuting), or
private travel.

Additionally, no tax and NICs free payment should be made if an employee
does not incur an expense on meals after leaving home or his normal place of
work, even if the journey was a qualifying business journey. This means that
employees who do not buy a meal or who take a packed lunch from home are
not entitled to a tax and NICs free payment.

Do employers have to use the benchmark scale rates?

Employers do not have to use the benchmark rates. They can reimburse their
employees’ actual expenditure or apply to HMRC to agree a scale rate
appropriate for their business needs in a dispensation. However, where an
employer wants to use a higher scale rate, it will have to undertake a sampling
exercise to show the higher rates are in line with what its employees’ typically
spend on subsistence and agree the rate with HMRC.

What records would an employer need to keep?

An employer will need to keep sufficient records to be able to demonstrate that
the employee was entitled to the payment. An employer also needs to be able
to demonstrate that routine checks are undertaken to ensure that the travel
expenses rules are being followed.

What happens to existing dispensations?

Existing dispensations will remain in force until they come up for review in
accordance with HMRC’s rolling review programme, usually on a five year
cycle. When the existing dispensation comes up for review the employer can
choose to switch to benchmark scale rates or apply to continue to use a tailored
rate. Where a new dispensation is requested the employer will have to go
through the process of undertaking a statistically valid sampling exercise.
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Living accommodation

Where an employee is provided with accommodation there is a tax charge on
the benefit to the employee of that accommodation. Where rent is paid by the
person at whose cost the accommodation is provided, the charge is based on
the actual rent paid (less any amount made good by the employee), where that
is more than the ‘annual value’.

Legislation is introduced to stop attempts to avoid tax on the benefit of living
accommodation. The measure will apply in cases where accommodation is
provided to employees by reason of their employment through the payment of
a lease premium.

The legislation will ensure that where a lease premium is paid for a lease of 10
years or less, the same tax treatment will follow as if the lease premium were
actual rent paid (spread over the period of the lease). The legislation will apply
to leases entered into or extended on or after 22 April 2009.
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5 Capital taxes

5.1  The annual exemption

The annual exemption remains and for 2009/10 is £10,100 (£5,050 for S7824/2009
trustees).

52  Agricultural property relief — extension

In the last year the UK government has come under pressure from the EU for Cf 721
being discriminatory in allowing Agricultural Property Relief (APR) to be
claimed only in respect of land in the UK, the Channel Islands and the Isle of

Man. This discrimination has now been removed by the specific inclusion in

the APR legislation of land which is situated in any EEA state (any state in the

EU plus Norway, Iceland and Liechtenstein) at the time of the transfer of

value.

The requirement of APR is that the value of the land should assume that the
land is subject to a perpetual covenant limiting its use to agricultural and the
new legislation assumes that a similar provision applies in another country.

The existing qualifications for APR remain in place and property in an EEA
state will have to meet equivalent qualifications by reference to local law; for
example, there is a requirement that the owner of land should have vacant
possession or the right to obtain it within 12 months. The new rules will ensure
that the relief can be claimed in respect of land in another country where
something equivalent to vacant possession applies.

A similar extension is being made for woodlands relief under s125 IHTA 1984
which allows the value of timber to be excluded from the value of woodlands
at the date of the owner’s death and only be charged to IHT when the timber is
sold, This relief will also apply to woodlands anywhere in the EEA.

Making claims

There is a retrospective element to the relief because as well as covering any
situation in which tax would have been payable after 29 April 2009 it also
covers any case where IHT was actually due or paid on or after 23 April 2003.

An opportunity should be taken to review any sitvation in which a potential
claim to APR could be made. As well as transfers on death this could include
chargeable transfers into a trust, charges within a trust and situations in which
a PET became chargeable.

A claim for repayment of THT can normally be made up to six years after the
tax was paid but the legislation will allow a claim to be made by 21 April 2010
if the normal time limit cannot be met.

A claim for woodland relief has to be made within two years of the date of
death but elections will be allowed to be made up to 21 April 2010 if that is
later.

¢ 54



Mercia Group Limited

Finance Bill 2005

5.3

Where a property qualifies for APR, the provisions of 5165 TCGA 1992 allow
a hold-over relief claim to be made if a gain arises on a transfer. That
possibility may need to be considered following the change of rules. A claim
for hold-over relief can currently be made up to five years after 31 January
after the end of the tax year in which the disposal occurred. From 1 April 2010
the time limit will be reduced to four years from the end of the tax year
concerned. The practical effect in respect of claims for hold-over relief is as
follows:

« any claim for 2003/04 must be made by 31 January 2010;
» any claim for 2004/05 and 2005/06 must be made by 1 April 2010 and 5

April 2010 respectively;
e any claim for 2006/07 must be made by 5 April 2011.

Does BPR arise on transfer of assets?
Under s104 THTA 1984, BPR is available where:

‘the whole or part of the value transferred by a transfer of value is
attributable to the valne of any relevant business property,’

What is the position if a person who is in business transfers some of the assets

_of the business as a chargeable transfer but does not transfer any part of the
business itself. Will BPR be due on the transfer?

Mr Dance was a farmer who ran his business on some 1,735 acres of land in
Hampshire. He transferred the whole of one farm and part of another (in all
comprising 359 acres plus some cottages} to a discretionary trust. HMRC
contended that the transfer had comprised assets and not a business and no
BPR was due, It was agreed that APR would be available but the land in
question had significant development value which could not be reflected in the
APR claim.

Counsel for the taxpayer focussed argument on the basic concept of a transfer
of value being attributable to the loss to the donor rather than what happened
with the donee. It was not relevant for any BPR claim what the donee did with

the property.

It was pointed out that s105 THTA 1984, which identifies the property which
qualifies for BPR, focuses on the distinct concept of the business as a going
concern rather than the assets which are used in the business. Those assets are
relevant in determining the value of the business under s110. It was accepted
that the assets transferred to the trust were used in Mr Dance’s farming
business and formed part of the value of the business for IHT purposes. It was
also accepted that those assets were not a business in themselves.

Counsel for the taxpayer argued that it was because the land transferred was
used in the business that the value to be attributed to it fell to be attributed to
the value of the business, by operation of 5110. It was sufficient for s104 to
come into play that a possible and proper characterisation was that the value
transferred by the transfer of value could be regarded as attributable to the
value of Mr Dance's farming business. Since the land had, before the transfer,
been an asset used in the farming business, 5110 showed that a possible and
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proper characterisation was that the value transferred by the transfer of value
could be regarded as attributable to the value of Mr Dance's business {which
was ‘relevant business property’), so that BPR is applicable under s104.

Counsel for HMRC argued that the tramsfer should be regarded only as
attributable to the value of the land and not to the business. The judge agreed
that if a choice had to be made then he would agree that HMRC were correct —
the transfer that Mr Dance had made was simply a transfer of assets. However,
the judge decided that counsel for the taxpayer had the right analysis.

The judge goes on to put BPR into the context of the general approach of THT
to look at a transfer from the point of view of the transferor.

“There is nothing in ss104(1), 105(1)(2) or 110 to displace the operation of
these features of the general scheme in the Act. Indeed, on their natural
interpretation they tend to reinforce the impression that these features of the
general scheme should also apply in the context of BPR. For BPR to be
available in respect of a transfer of value relating to a business there is no
requirement that the property transferred should be a business which retains its
character as a business in the hands of the transferee, or even that the property
transferred should itself have the character of a business. In line with the basic
approach in the IHTA to focus on the position of the transferor before and
immediately after a disposition, if property is used by the transferor in his
business up to the point of the transfer of that property (so that, by virtue of
s110, it contributes to the value attributable to that business in his hands) and
immediately after its transfer the value attributable to the business in his hands
is reduced by the value of that property (by virtue, again, of s110), it seems
natural to say in the context of s104(1) that the value transferred by the transfer
of value involved in the transfer of that property is attributable to the value of
the business in the hands of the transferor (as given by the definition in s110).

Put in more straightforward terms — did the transfer result in the value of the
transferor’s business being reduced? If it did, then BPR will be available
irrespective of the nature of the assets which have actually been transferred.
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Administrative and other provisions

6.1

6.2

6.3

6.4

6.5

HMRC Charter

Legislation is introduced requiring HMRC to prepare and maintain a Charter.
The Charter will set out standards of behaviour and values to which HMRC
will aspire in dealing with taxpayers and others. The Charter must be in place
by 31 December 2009.

Information and inspection powers - general

Significant new powers were introduced by Sch 36 FA 2008 in respect of the
gathering of information by HMRC and the inspection of business assets and
premises by HMRC officers. Some amendments are being made to those
powers.

Tribunal notices
HMRC have the power to seek information notices on the taxpayer or a third
party from the First-tier Tribunal. They can also seek Tribunal approval for an

inspection of business premises. Some changes are being made:

« it is confirmed that an application to the Tribunal can be made without the
taxpayer being present;

e there is no right of appeal against the giving of a notice by the Tribunal.
Inspection powers

HMRC have the power to enter business premises to inspect the premises,
business assets and business documents that are on the premises. The
definition of business documents has been extended to include documents that

form part of trading stock or plant in the business.

There is also a widening of the range of documents that can be inspected
where HMRC visit premises connected with taxable supplies.

Information powers

There are a number of small amendments to the powers to obtain information
from the taxpayer or a third party as follows:

» procedures in relation to obtaining information from a parent company
about the tax position of subsidiaries are amended;

e procedures in relation to obtaining information from one partner about the
tax position of other partners are amended;

o information notices regarding herd basis elections can be made without an
enquiry having been started; and
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« information notices in respect of disclosure of avoidance schemes can be
made without an enquiry having been started.

Penalties for inaccurate information and documents

Penalties were introduced in FA 2008 to deal with a failure to supply
information or for obstructing an officer. A further penalty is being introeduced
where a person supplies inaccurate information or a docoment which contains
an inaccuracy and this is done carelessly or deliberately. If the person
discovers the error but does not advise HMRC then the same penalty can be
levied. The penalty will be a maximum of £3,000 for each inaccuracy.

Extension of powers to other taxes

The powers introduced in Sch 36 related only to the main taxes administered
by HMRC ie income tax, corporation tax, capital gains tax and VAT. The
powers are now to be extended to most other taxes administered by HMRC ie

Inheritance Tax;

Stamp Duty Land Tax;

Stamp Duty and Stamp Duty Reserve Tax;
Insurance Premium Tax;

Air Passenger Duty;

Landfill Tax;

Aggregates Levy;

Climate Change Levy; and

Petroleum Revenue Tax.

The extension of the powers will commence on date or dates to be determined
although it is understood that for most of the additional taxes, the start date
will be 1 April 2010.

As well as the general application of the Sch 36 powers to the additional taxes
(most of which are not of significant concern to most practitioners) there are
some specific provisions relating to some of those taxes which may have a
wider impact and these are outlined below.

Power to inspect premises of invelved third parties

The inspection powers of para 10 Sch 36 are extended to include the power to
inspect premises, assets and business documents of a so-called ‘involved third
party’ for the purposes of checking the tax position of any person or class of
persons, whether or not their identity is known. The restriction on not entering
premises used solely as a dwelling remains in place.

The definitions of an ‘involved third party’ and the extent to which
information can be obtained are set out in a new para 61A in Sch 36. The four
specific situations which relate to income tax are:

» an agency charity involved in collecting payroll deductions;
e an ISA plan manager;
e an account provider in relation to a Child Trust Fund; and

Reference

para 12

para i}

CI 95 and Sch
48

para 3

para 14
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6.10

» alLloyds managing agent.

Power to inspect property for valuation

Reference

Powers do currently exist to allow entry to premises for the purposes of paraJd

checking the annual value of land or the valuation of any property for CGT,
THT and SDLT purposes. Those powers are being incorporated into Sch 36 to
broadly follow the existing inspection powers but with some modification.

The officer may enter and inspect premises for the purpose of valuing the
premises in connection with any person’s liability to income tax or corporation
tax.

The power is extended to inspect the premises and any property on the
premises for the purpese of valuation in respect of any person’s tax position
for CGT (including CT on gains), IHT, SDLT and SDRT. A person who the
officer considers is needed to assist in the valuation may enter with them.

There is no equivalent power to prevent entry to premises used solely as a
dwelling.

The carrying out of the inspection is subject to conditions namely either:

e it is carried out at a time agreed by a relevant person and notified to them
in writing; or

« it has been approved by the Tribunal and at least seven days notice has
been given in writing.

These powers are more restrictive that the basic powers in that they do not
allow either the right of unannmounced entry in amy situation or only the
approval of an authorised officer for an unagreed entry.

A ‘relevant person’ is either the occupier of the premises or, if they cannot be
identified or the premises are vacant, a person who controls the premises.

The requirements in respect of an application by HMRC to the Tribunal for
approval are broadly the same as the existing powers except that both the
person whose tax position is being checked and the occupier of the premises
must be allowed to make representations which are summarised for the
Tribunal.

Power to obtain contact details for debtors

HMRC are taking a power to require certain third parties to supply to them
contact details for HMRC debtors. ‘Contact details’ means the person’s
address or any other information about how they can be contacted.

HMRC must have a debt which is arises under any enactment or under a
contract settlement and must reasonably require the contact details. They can
request these details from a third party if they have reasonable grounds to
believe that the third party has such details.

Cl 96 and Sch
49

* 39
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The third party must be either:

» acompany, local authority or local authority association; or
® be a party who has obtained the details of the debtor in the course of
carrying on a business, which includes a property business.

A charity is exempt if it obtained the details in the course of providing services
to the debtor free of charge. This extends to a third party providing free
services on behalf of a charity.

HMRC must give notice in writing of the request and must name the debtor.
The notice can set out a time limit for compliance. The third party can appeal
on the grounds that it would be unduly onerous to comply. Failure to comply
with the notice can lead to a penalty of £300.

Record keeping

Sch 37 FA 2008 introduced requirements for record keeping for the main taxes
and the power to introduce regulations and tertiary provisions to specify record
keeping requirements. Provisions are now being introduced to extend the scope
of Sch 37 to cover a number of other taxes — IPT, SDLT, Aggregates Levy,
Climate Change Levy and Landfill Tax. Significantly, no requirements are
being introduced in respect of [HT.

The provisions introduced for SDLT include the:

e power for HMRC to reduce the period for which records have to be
retained to less than six years afler the effective date of the transaction;

o power for HMRC to specify by regulation the records required to be kept;
and

» ability to preserve information instead of original records.

Late payment interest on sums due to HMRC

A single set of provisions for the payment of interest on late paid tax are being
introduced to cover all taxes apart from CT and PRT. The general basis of
these provisions is that interest should run from the due date even if that is not
a business day. Provisions in the schedule allow for special provisions to
cover:

e the amount carrying late payment interest;
s the late payment interest start date; and
e the date to which late payment interest runs.

The existing rules relating to the amount on which interest is charged where
payments on account are adjusted under self assessment are retained.

The late interest start date will be the date on which tax would have been
payable on an assessment if that assessment had been complete and accurate
where:

¢ an amendment is made to an assessment or self-assessment;
e adiscovery assessment or additional assessment is made by HMRC;

Reference

Cl 97 and Sch
50

Cli00

paras I and 2
Sch 53

puara 3
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Sponsored by:

Sense Financial Solutions was founded in 2004 and offers independent financial advice to both private
clients and companies in the East Midlands and South Yorkshire regions including the major
conurbations of Derby, Leicester, Lincoln, Northampton, Nottingham and Sheffield.

Sense Financial Solutions believes that we can work most effectively to plan long term strategies for
our clients by liaising with their tax advisers and accountants. By working together with professional
partners we can provide our clients with the best possible advice, ensuring that there is no
inconsistency in the impact of that advice and that their finances, whether personal or business, are
being properly managed.

This partnership approach has proved to be very successful. It has helped our strategic partners in the
tax and accountancy sector identify new markets, add value to their core services and develop
existing relationships within their client bases.

For more details of how Sense Financial Solutions can assist you contact them at:
Sense Financial Solutions Ltd
Beeston Business Centre, Technology Drive,
Beeston, Nottingham. NG9 2ND
Telephone 0115 9227107
www.itmakessense.net
sendmeinfo@itmakessense.net
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EAST MIDLANDS CIOT & ATT — Events for 2009/2010

Date

Details

Timetable

Venue

Wednesday 23 September 2009
4.00pm — 8.00pm

Cost: £40.00

CPD Hours: 3

Advising the Self-Employed

Dean Wootten FCA CTA

Principal Tutor at Tolley Tax Training
Branch AGM 4.15pm to 4.30pm

4.00pm - Registration & refreshments
4.15pm — Branch AGM

4.30pm - Lecture starts

6.00pm - Break for refreshments
6.30pm - Lecture resumes

8.00pm — Close

Premier Travel Inn,
Braunstone Lane East
Leicester

LE3 2FW

Wednesday 7 October 2009
4.00pm — 8.00pm

Cost: £40.00

CPD Hours: 3

Employment Status & IR35 Update
David Smith LL.B (Hons) CTA (Fellow)
Accountax Consulting

4.00pm - Registration & refreshments
4.30pm - Lecture starts

6.00pm - Break for refreshments
6.30pm - Lecture resumes

8.00pm — Close

Best Western Leicester North
(formerly the Comfort Inn)
A46 Fosse Way

Upper Broughton
Leicestershire. LE14 3BH

Wednesday 4 November 2009
4.00pm — 8.00pm

Cost: £40.00

CPD Hours: 3

Tax Investigations
Mark Morton BA ATII ATT
Senior Tax Lecturer for Mercia

4.00pm - Registration & refreshments
4.30pm - Lecture starts

6.00pm - Break for refreshments
6.30pm - Lecture resumes

8.00pm — Close

The Carriage Hall

Nr Perkins Restaurant
Station Road, Plumtree
Nottingham.

NG12 5NA

Tuesday 24 November 2009
4.00pm — 8.00pm

Cost: £40.00

CPD Hours: 3

Practical Aspects of Employment Related Securities & Share
Options
Paul Giles CTA Solicitor

4.00pm - Registration & refreshments
4.30pm - Lecture starts

6.00pm - Break for refreshments
6.30pm - Lecture resumes

8.00pm — Close

The Novotel Nottingham/Derby
Junction 25 M1

Bostock Lane

Long Eaton

Nottingham NG10 4EP

Wednesday 10 February 2010
4.00pm — 8.00pm

Cost: £40.00

CPD Hours: 3

The Tax Aspects of Marriage Separation & Divorce
Rebecca Benneyworth BSc FCA

4.00pm - Registration & refreshments
4.30pm - Lecture starts

6.00pm - Break for refreshments
6.30pm - Lecture resumes

8.00pm — Close

The Novotel Nottingham/Derby
Junction 25 M1

Bostock Lane

Long Eaton

Nottingham. NG10 4EP

Tuesday 30 March 2010
4.00pm — 8.00pm

Cost: £40.00

CPD Hours: 3

Corporation Tax Update
Giles Mooney BSc ACA CTA
Partner at PTP Group

4.00pm - Registration & refreshments
4.30pm - Lecture starts

6.00pm - Break for refreshments
6.30pm - Lecture resumes

8.00pm — Close

Best Western Leicester North( (formerly
the Comfort Inn)

A46 Fosse Way

Upper Broughton

Leicestershire. LE14 3BH

Wednesday 21 April 2010
4.00pm — 8.00pm

Cost: £40.00

CPD Hours: 3

IHT & CGT Update
Francesca Lagerberg FCA CTA (Fellow)
Head of the National Tax at Grant Thornton UK LLP

4.00pm - Registration & refreshments
4.30pm - Lecture starts

6.00pm - Break for refreshments
6.30pm - Lecture resumes

8.00pm — Close

Premier Travel Inn,
Braunstone Lane East
Leicester

LE3 2FW

Tuesday 25 May 2010
4.00pm — 8.00pm

Finance Bill 2010
Robert Jamieson MA FCA CTA (Fellow)

4.00pm - Registration & refreshments
4.30pm - Lecture starts

The Carriage Hall
Nr Perkins Restaurant

Cost: £40.00 Mercer Hole 6.00pm - Break for refreshments Station Road, Plumtree
CPD Hours: 3 Past President of the Chartered Institute of Taxation 6.30pm - Lecture resumes Nottingham.

8.00pm — Close NG12 5NA
June 2010 Topical Tax Issues 6.00pm - Registration & refreshments PricewaterhouseCoopers Offices
6.00pm — 8.00pm Andrew Hubbard BMus PhD ATT CTA (Fellow) 6.30pm - Lecture starts Donington Court,Pegasus Business
Cost: £15.00 Tax Director, Tenon Group PLC 7.45pm - Questions Park, Castle Donington,

CPD Hours: 1.5

8.00pm — Close

Derbyshire. DE74 2UZ




