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Setting the scene

1.1

1.2

1.3

14

1.5

Nothing new

The evasion and avoidance of tax has been part of life since taxes were first
introduced. The taxes have changed and the methods of avoidance and evasion
have moved with them. The aim of the Revenue authorities is to try to keep up
with what is going on and prevent huge gaps appearing in the national coffers.
It is commonly perceived that they have failed to do so.

A new department

A new department, HM Revenue and Customs (HMRC) came into being on 1
April 2005.

The new department brought together two departments whose job is to assess
and collect taxes but whose approach and experience over the years has been
very different. Customs had to deal with smugglers and others over a very long
period of time and established an approach to investigations that was much
more robust than that adopted by the much younger Inland Revenue. It appears
that the Customs view of life is now prevailing within HMRC.

A new approach to prosecutions

Following some high profile criticism of the handling of prosecutions in the
old departments, a decision was taken to create a new unit when the merger
took place. This new unit, known as the Revenue and Customs Prosecution
Office (RCPO) is independent of the new department and operates under the
contro! of the Attorney General.

RCPO is responsible for prosecuting some of the UK's largest criminal cases
involving drug smuggling, money Ilaundering and tax fraud. Further
information about the department can be obtained on iis website
www.repo.gov.uk

Tax credits

HMRC have also been tasked with administering and monitoring the Tax
Credits system, even though it is a state benefit. Tax Credit fraud is viewed
more seriously than tax fraud and has led to specialised legislation being
intreduced.

The fraudulent evasion of income tax

Following the Grabiner report, a new statutory offence of evading income tax
came into force from 1 January 2001. The offence may be tried either
summarily in the Magistrates’ Court or on indictment in the Crown Court (and
in the appropriate courts in Scotland and Northern Ireland). On summary
conviction the penalty is up to six months in prison or a fine of up to £5,000,
or both. On indictment the penalty is up to seven years in prison or an
unlimited fine, or both.

Reference
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1.6

1.7

1.8

“The Grabiner report made some further recommendations:

He singled out as a particular tarpet, so called 'collusive employers’. That is
employers who evade the tax due under PAYE and national insurance
contributions (and sometimes VAT), by paying their work-force wholly or
partly in unrecorded cash; at the same time employees are encouraged to claim
income-related benefits (and tax credits) on the strength of their understated
earnings.’

Portadown painter and decorator guilty of tax evasion

In the first case of its kind in Northern Ireland a self employed painter and
decorator, David Herron, pleaded guilty to knowingly being concerned with
the evasion of income tax under 8144 2000.

The 42 year old father of three, from Portadown, failed to notify the Revenue
that he was working and receiving income as a painter and decorator. To
compound matters, Mr Herron also claimed various state benefits to which he
was not entitled.

Herron’s wife made a claim for “Working Families Tax Credit’ and on the
form Herron declared he was not employed. Following enquiries, the Revenue
established that Herron had been working as a self employed painter and
decorator. On 8 October 2002 Herron was arrested and his property searched.

The Revenue was able to establish that Herron had failed to declare income in
excess of £30,000 over a period of three years.

Know the opposition

In order to understand the plethora of Compliance issues it is necessary to
understand the organisation and workings of the Department. Many local
practitioners who have dealt with a local office for many years will know
individual officers by name but have no real idea what authority that officer
has or where they fit in to the local office structure.

In addition to the local office structure there are a number of special
investigation units which may appear on the scene in particular situations and
it is important to know why they are involved and what their remit is.

Local offices

These will be the usual point of contact. Since the late 1980°s local Inland
Revenue offices have undergone major reorganisation under the New Office
Structure (NOS) programme, Many cities where there were several tax offices
(eg Derby 1, 2, 3 and 4) now have fewer Tax Districts. These are essentially
split into Technical and Clerical Offices. This issue of consolidation is likely to
continue apace over the next few years and remoteness will become a
significant issue particularly in investigation work. The days when an
Inspector lived on and knew his “patch’ have long since gone.

Reference
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1.9

1.10

Clerical offices

The Officer-in-Charge is usually an Inspector (Band B2) who is not Fully
Trained.

These are the tax districts which issue and receive income tax returns and deal
with other clerical matters, such as all PAYE schemes and employees, sub-
contractors and Schedule D taxpayers.

Tax staff here, although mainly clerical, may deal with minor s9A enquiries
which are not corrections but often involve unrepresented taxpayers and this
may mean lower grade staff doing what, in the past, would have been dealt
with by Inspectors.

Investigation offices

The Officer-in-Charge will usually be a Fully Trained Band Bl and have an
investigative background. The trend to appoint such officers has increased
noticeably over recent years. The fact that such officers have a strong
Compliance background often means that they are proactive in local initiatives
on the investigative front.

The other Fully Trained Inspectors will generally deal with companies, either
in full-scale investigations or technical enquiries. The Revenue’s Full Training
was generally acknowledged as some of the best tax training around and the
B2 Inspectors will have a large degree of technical knowledge.

There has been a concerted effort to free up B2 Inspectors from routine/clerical
encumbrances so that they can concentrate on what they were trained to do;
namely, complex company investigation and enquiry work.

The majority of the Inspectors will be C2 Inspectors who will generally work
in groups and be managed by a CI Inspector but each individual will generally
have their own target for take up of enquiries. These Inspectors are not Fully
Trained and will deal with the majority of enquiry cases with local
practitioners.

Other compliance staff are:

o Intelligence Officers: these officers are Band D clerical staff who show
ability in lower-end compliance work. Under self assessment, their job is
to get out into the ‘real world’ in order to target ‘ghosts’. They undertake
special initiatives to obtain information (e.g. collecting details of expensive
house sales from local estate agents, tying these details to voters lists and
putting this information in a taxpayers file for further reference).

¢ PAYE auditors: these officers are Band D clerical staff. Care should be
taken if you discover your client is to receive a PAYE visit. The auditors
are very thorough and are often used by Inspectors to obtain records
information which can then be used to open up the company/business
accounts.

Reference
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1.12

Complex Personal Return Teams

The Complex Personal Return Teams handle the income and capital gains tax
affairs of people whose Self Assessment Tax Returns are likely to be
significantly more complex than the average.

The CPR teams deal primarily with people whose self assessment tax returns
show particularly complex features such as large amounts of foreign or trust
income, residence and domicile issues, employment issues, significant land
and property income or significant capital gains/losses, or particularly high
income or wealth.

The CPR team will normally deal with all aspects of the customer’s personal
tax affairs including processing self-assessment tax returns, correspondence
and telephone calls from customers and their tax advisers and HMRC enquiries
into the accuracy of self-assessment tax returns. However, the majority of
Notices of Coding will still be sent out from the PAYE Office that deals with
the PAYE of the Employer, but under the direction of the CPR team.

The method of operation is explained on the HMRC website:

“We deal with most aspects of the customer’s personal tax affairs within a
single team ~ so, for example, telephone calls will be dealt with on the team
and not by a call centre.

Each CPR customer is allocated a personal caseowner who will deal with most
aspects of the customer’s tax affairs and act as the first point of contact
between the CPR team and the customer or the customer’s adviser.

The process of capturing information on tax returns and entering the details
into our systems has been refined to reflect the relative complexity of returns
we deal with, the need for accuracy and to identify risk indicators.

We carry out an annual risk review of each case each year and use this to
decide whether we need to open an enguiry in connection with the customer’s
SA tax return.’

Special Civil Investigations - background

Special Compliance Office (SCO) was established in the 1990s as a merger of
three previously separate investigation units:

o Enquiry Branch (EB);
e Special Office (SO);
¢ Board’s Investigation Office (BIO).

EB had been established in the late 1940s to carry out serious fraud
investigations including running prosecutions.

The SO network had started in the mid 1970s with a brief to investigate other
areas where the Revenue was seen to be at risk.

Reference
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BIO had a dual role. It was the internal investigation unit within the Revenue
and also policed specific areas such as the CIS scheme.

SCO operated under two Codes of Practice:

» COP 8 applied for avoidance cases where fraud was not suspected; and
¢ COP 9 applied for serious fraud situations.

‘Hansard’

The so called ‘Hansard’ approach was adopted by the Revenue in the late
1940s as an approach to serious fraud investigations without having recourse
to prosecution. It took its name from a statement made by the Chancellor of the
time in which he outlined the Revenue approach to prosecutions. The
statement said in essence that if the taxpayer made a complete disclosure of
irregularities then the Revenue would not prosecute.

The Hansard statement was always read at the start of a meeting to open the
investigation and was followed by five questions which the taxpayer was
required to answer.

Human rights

The specific nature of a Revenue Hansard investigation was considered for the
purposes of the Hurman Rights legislation in the case of Gill & Gill. The Court
concluded in that case that despite the Revenue view that the process was a
civil matter, the fact that penalties were involved made it in essence a criminal
matter and the Revenue needed to ensure that taxpayers were made fully aware
of their rights and had those rights protected.

This led to the development of the practice of opening the first meeting by
formally cautioning the taxpayer under the Police and Criminal Evidence Act.
The meeting was also tape recorded.

Customs approach

Customs and Excise were also developing their approach to investigations and
had introduced the so called ‘new approach’ which in some ways followed the
SCO example.

1.13 In with the new

The merger of the Revenue and Customs in April 2005 was inevitably going to
lead to a change in the approach to investigations. In part this was signalled by
the creation of a new Revenue Prosecution Office and the approach to non
prosecution cases has been swiftly adapted by the creation of new procedures
and the creation of the new Special Civil Investigations units.

HMRC announced in September 2005 that the procedures for handing civil
investigation of serious fraud irregularities would be changed. The former
Inland Revenue’s Hansard procedures and the former Customs & Excise Civil
Evasion procedures (excluding Customs Duties Civil Evasion Penalties
applied to traveller at ports and airport controls) are being replaced with a
common Civil Investigations of Fraud procedure for HMRC.

*5
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1.14 What does this mean in practice?

If your client receives an approach from SCI, then the matter is extremely
serious. The only consolation is that a decision has already been taken not to
carry out a prosecution. Make no mistakes, the client has a major problem
which is not going to be easily removed. SCI will have done their homework
and your task is probably one of damage limitation.

SCI cases need a careful approach and are best dealt with by those who have
experience of such cases. This may cause you an initial problem because you
want to be involved but it may be sensible to take a step to the side and bring
in some specialist help.

1.15 Criteria for referral to SCI

The guidelines given to local offices on referral of potential fraud cases are set
out in EM 371 as follows:
s false accounts have been deliberately compiled;

e there are grounds for suspecting the honesty of a lawyer, accountant, or
any tax advisor;

o the taxpayer or directors have conspired with a third party to defraud the
Revenue;

e a Certificate of Disclosure or Statement of Assets signed during the current
or an earlier enquiry turns out to be false;

o further offences have occurred immediately or shortly after the conclusion
of an enquiry;

e a potentially fraudulent taxpayer is a member of either House of
Parliament or has a special status in the administration of justice or tax;

o there is suspected fraud or evasion using the vehicle of an offshore
company or other foreign entity, for example, involving false invoices or
monies diverted offshore;

¢ informers have valuable information about a suspected fraud or substantial
gvasion;

s cases of phoenixism.
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Know the rules

2.1

2.2

2.3

24

Introduction

The Self Assessment (SA) system has shified a tremendous administrative
burden from the HMRC to the taxpayer and their adviser. Closely related to
the system in the US, a series of obligations have been placed on the taxpayer.
Failure to comply brings automatic interest and penalties ..... a sort of ‘carrot
and stick’ approach without the carrot.

The practitioner and client do feel at times that the system is tipped in
HMRC’s favour and there is a sense in which that is true as it must be about
any system of compliance which is what this is. The rules that prescribe what
the taxpayer must do, also prescribe how HMRC must act and the practitioner
needs to know these rules so that over-eager or over-aggressive approaches by
revenue officers can be dealt with.

The background legislation for income tax self assessment is found in Taxes
Management Act 1970 {(TMA 1970). For corporation tax, the legislation is in
Sch 18 Finance Act 1998.

Notification of chargeability

Under SA, a taxpayer who has not received a return still has to notify HMRC
of their chargeability to Income Tax or Capital Gains Tax. The time limit is
six months after the end of the tax year in which chargeability arises (e.g. 6
QOctober).

Under CTSA, a company which has not received a return still has to notify
their chargeability. The time limit is within 12 months of the end of an
accounting period if a penalty is to be avoided. Relief under S419(4) is ignored
in computing this penalty.

Returns to include a self assessment (S89)

Amendments made by Sch 29 FA 2001 make it clear that the return includes
the self assessment or tax calculation figures. The taxpayer has been given the
statutory right to amend their return within 12 months of the filing date

Also, the taxpayer has been given the statatory right to reject a correction
within 30 days. This had always been a matter of practice.

‘Guidance to staff tells them that where a customer wants o reverse our
correction we should do so if it is at all possible, even if the 30 days has past.’

Enquiries (S9A)
Before self assessment, the Revenue did not have an explicit right to enquire

into a return to ensure it was correct (ie they had to give a reason why they felt
the return may be at risk).

Reference

87 TMA 1970

Para 2, Sch 18
F4 1998

S94

S98

Tax Bulletin
33
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2.5

Reference

The most important change for enquiry work introduced by SA is the explicit
right to enquire into amy tax return to establish whether it is correct and
complete. Certain rules which apply to this new power are:

s there must be a written notice of enquiry issued to the taxpayer (S9A(1));

¢ the written notice must be given before the anniversary of the fixed filing
date (S9A(2));

» there can only be one notice of enquiry per return (or amended return)
(S9A(3)).

The time limits for opening an enquiry are:

o if the return was delivered by the filing date, within 12 months after that
date (this will normally be 31 January, whereas it was formerly 30
January);

o if the return was delivered late, up to and including the quarter day
following the first anniversary of the date the return was delivered,

e if the refurn has been amended by the taxpayer, up to and including the
quarter day following the first anniversary of the date and refurn was
amended.

Quarter days for this purpose are 31 January, 30 April, 31 July and 31 October.

These rules change from 6 April 2008. The enquiry window will run for 12 s96 F4 2007
months from the date of submission of the relevant tax return, apart from large
groups of companies where the old rule remains in place.

A return which has been subject to one enquiry cannot be the subject of EM 1520
another, except where there has been a subsequent amendment of the return by

the taxpayer, and such further enquiry can only relate to matters included in the
amendment, unless the amendment is fundamental to the whole return.

A CTSA return which has been subject to one enquiry cannot be the subject of Paragraph
another, except where there has been a subsequent amendment of the return by  24(3)

the taxpayer, and such further enquiry can only relate to matters included in the
amendment.

Record-keeping (S12B)
Taxpayers must now retain records which substantiate the entries on the return.
A ‘business taxpayer’ is required to maintain records of :

* receipts and expenses;
« sales and purchases;
e other supporting documents.

for five years after the fixed filing date (six years for companies).
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Note: A ‘business taxpayer’s’ return may also include private bank accounts,
etc. The legislation talks of ‘records kept by a business taxpayer’, not ‘business
records’. Therefore, private bank details would be caught by this five year rule.

‘Non-business taxpayer’s’ have to retain records to substantiate entries on the
return for one year from the fixed filing date.

The penalty for a failure to keep records is a maximum of £3,000. However,
local tax districts must refer such cases to Head Office before imposing a
penalty, in order to maintain consistency. This penalty will only be sought in
the most serious of situations, such as deliberate destruction of records.

2.6  Changes to record keeping

Changes are proposed to record keeping requirements. The approach being
proposed is:

* 4 generic requirement in primary legislation;

e secondary or tertiary legislation where necessary to specify additional
records; and

» published non-statutory guidance as to what is likely to meet this generic
requirement, tailored to business, non-business and particular cases such as
capital gains.

The intention is that this legislation should commence by Treasury Order from /15 and Sch

1 April 2009. All references are to Finance Act 2008 unless otherwise stated. 37 74 2008 &
ST 402/2009

The basic requirement to keep records is not changed. The current

requirements differ between VAT and the direct taxes. For VAT the

requirement is for all taxable persons to keep records but, for direct taxes, the

requirement is for records to be kept in order to make a return. The two

separate regimes are being kept, although there will be some alignment where

that makes sense.

Provision will be made to reduce the time limit for retaining records by
regulation.

The approach on this was summed up by the Financial Secretary as follows:

‘Representative bodies told us that taxpayers need clarity, but that they do not
want HMRC to tell them exactly what records to keep. Instead, taxpayers
should usually decide what to keep in the light of their own circumstances. It
does not matter if the records are kept in a shoebox, so long as they are
complete.’

2.7  Record keeping guidance

‘The records that a person keeps will generally reflect the size and complexity CH10200
of their affairs. They may range from the simplest of manual records for a sole

trader to the most sophisticated computerised system for a multi-national

company.
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The records do not have to be in any particular format, but they should be up
to date and kept in sufficient detail to:

» allow the person to make a correct and complete return

¢ allow the person to calculate the correct amount of tax to be paid or
claimed

s enable us o check the figures on the return or claim.

In addition to the general requirements, there are additional, more specific,
requirements for:

s persons carrying on a frade, profession or business alone or in parinership,
and
*  Ccompanies.

For these purposes, ‘trade’ includes the letting of property.
These people must keep:

e records of all receipts and expenses in the course of the trade, profession or
business, or company activities, and

e records of the matters in respect of which those receipts and expenditure
take place, and

e records of all sales and purchases made in the course of any trade
involving dealing in goods, and

e  gsupporting documents relating to the items in I, 2 and 3 including
accounts, books, deeds, contracts, vouchers and receipts. Supporting
documents may also include valuations, evidence of estimates such as
private use adjustments and own goods, work-in-progress and bad debts.

The Companies Act 2006 requires companies to keep certain accounting
records.’

Settlement procedure (§284)

Unless a contract settlement, with a letter of offer, has been negotiated, then
HMRC will issue a notice when an enquiry is complete or when the
Commissioners direct that an enquiry be concluded. The notice will include
any amendments to the return HMRC feel are necessary.

For companies, an enquiry info a return of is completed when an officer
notifies the taxpayer that he has completed his enquiries and states his
conclusions.

An enquiry into a return of an individual or trustee is completed when an
officer notifies the taxpayer that he has completed his enquiries and states his
conclusions, It takes effect immediately it is issued.

Unless the closure notice states that no amendment of the return is required, the
officer must amend the return to give effect to his conclusions. The previous
provision allowing the taxpayer 30 days to make the amendments himself no
longer applies.

Reference

CHI11300
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5284(1)

5284(3)

5284(2)
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2.10

2.11

Countering non-cooperation

Remember that this procedure can be used where HMRC encounter non-
cooperation and that a closure notice will be issved to the taxpayer.

A formal closure notice will not normally be issued if a contract settlement is
negotiated, as this is written agreement of conclusion of enquiries for that year
(subject to a discovery).

A formal closure notice can be requested but this would crystallise all of the
outstanding liabilities on to the Statement of Account and mean payment and
possibly enforcement action were due before the conclusion of the contract
settlement (ie. before negotiation of the penalties). Contract settlements do not
appear on the Statement of Account.

‘Jeopardy Amendments’ (S9C}

During the course of an enquiry, the taxpayer will often be encouraged to make
payments towards the final additional lLiability. This is voluntary. However, if
HMRC feel there is a risk of the additional tax being lost (for example, the
taxpayer disappearing) then the taxpayers self assessment return can be
amended to reflect the additional tax.

HMRC has said it will only use this power where there are ‘substantial’
amounts of tax at risk. It is understood that there is uniikely to be a jeopardy
amendment unless the additional tax at risk is thought to be £1,000 or more.
This would cover larger enquiry cases dealt with by local offices and could be
used as a forcing action. That is not the intention and should be strongly
opposed.

The taxpayers right to seek the closure of an enquiry (S28A(4))

At any stage during an enquiry, the taxpayer can request that the enquiry be
closed down. Such applications must be referred to the Commissioners for
a determination at the earliest possible date.

This is an important weapon in the adviser’s armoury when dealing with
HMRC. It enables an independent body to consider solely whether HMRC has
reasonable grounds for continuing the enquiry. The onus is on HMRC to show
why they should continue the enquiry, and if that onus is not discharged, the
Tribunal will order HMRC to issue a formal closure notice.

This may be invaluable in bringing-to-book over-zealous local Inspectors but
the adviser should bear in mind two important points. Firstly, there is no point
in requesting a hearing when your client receives a S9A notice. HMRC have
an explicit right to raise an enquiry and the Commissioners will not close the
enquiry at this initial stage.

Secondly, this right should be used wisely in the minority of cases. The
Commissioners will not look kindly on the same firm appearing before them
with almost every enquiry case.

Reference

EM6001

Paragraph 30

Paragraph 33
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2.12  Determinations (S28C)

If a return is issued but not completed and filed, HMRC can make a Paragraph 36
determination of the tax due.

Determinations can be made for any year for which an SA return has been
issued but not filed provided it is made in the period of five years starting from
the return filing date.

For example, in the case of a 2003/04 return issued on 8 April 2004, a
determination can be made at any time up to 30 January 2010.

There is no right of appeal against a determination nor can the taxpayer seek
postponement of the tax due but it will automatically be superseded by a self
assessment once the relevant return is filed either within the five year period or
within 12 months of the date of the determination if later.

HMRC have stated that determinations will only be used in ‘high-risk’ cases
where a substantial amount of tax is at risk (for example, in an ongoing
enquiry case).

213 Discovery (529)

HMRC has 12 months from the “filing date’ to make an enquiry. If they do not Paragraphs
do so, then they can only raise an additional charge for that year if they make a 4/-48
discovery.

829 allows discovery assessments if tax has been lost due to:

e the frandulent or negligent conduct of the taxpayer; or

¢ where the officer could not have been reasonably have been expected, on
the basis of the information provided to them, to have been aware of the
under-assessments.

The time limits are 5 years from 31 January next following the year for
incomplete disclosure and 20 years for fraudulent or negligent conduct.

2.14 What does disclosure mean?

The meaning if disclosure has been interpreted extremely broadly by the
Courts in recent years. The ground-breaking case was that of Veltema (see
SP1/06).

The most recent case of Corbally-Stourton v R&C Commrs (SpC 692)
involved a lady who entered into a loss buying scheme. In 1998/99 the
taxpayer made substantial capital gains but on her tax return declared that she
had made a capital loss. HMRC subsequently discovered that this alleged loss
was atftributable to a ‘scheme’ suggested by the taxpayer’s bank in which
several hundred taxpayers had participated,
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The return included the following comments:

‘T am entitled to the loss of £1,003,994.08 by virtue of the provisions of TCGA
1992 5.71(2). The loss is part of a loss of £1,000,000,000 which accrued to the
Trustees of Castle Trust on 8 April 1997 on the [disposal] of a European
Average Rate Option (Trade No.82831) relating to the shares in Deutche
Telecom. On 24 November 1998, I purchased for a fee of £77,625.00 (part of
which is contingent) from the Trustees of Charter Trust 1.250% of their
beneficial interest in the Trust Fund of the Castle Trust. That interest deter-
mined on 25 November 1998, when I became absolutely entitled to receive
from the Tmustees of the Castle Trust the sum of £8.82.°

The Special Commnissioner stated that:

‘Tt seems to me that an inspector equipped with a reasonable knowledge of tax
law could reasonably be expected to conclude from the Appellant’s disclosure
that something was going on, and that Mrs Corbally-Stourton had participated
in a tax scheme. It would be reasonable to expect him to wish to question the
workings of the scheme and the genesis and existence of the remarkable £1
billion loss. But he would also be aware that some tax schemes work and
deliver the benefits claimed. There is nothing, leaving aside for the moment
Mr Barnett’s later two points, in the disclosure to suggest that this scheme did
not work. In my judgment an inspector could not reasonably be expected to
conclude from the clear hints that there was a scheme that it was unlikely that
it would work.’

Serious thought should therefore be given to exactly what information needs to '

be sent to HMRC to fulfil this requirement.

Appeal rights (S31)

The taxpayer has a right of appeal against any HMRC amendments or
closure notices.

$31 allows for appeals against:

e an amendment of a self assessment made by an HMRC officer during the
course of an enquiry;

e a conclusion or amendment by an HMRC officer made on completion of
an enquiry into a return;

s an amendment of a partnership refurn by an HMRC officer where loss of
tax is discovered;

e an assessment which is not a self assessment.

An appeal under (a) above can not be heard until the enquiry is complete.
S31A provides that an appeal is to be made in writing to the relevant
officer within 30 days of the specified date.
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The luck of the draw

3.1

3.2

3.3

Is it just luck?

Why did this client get picked up for enquiry? That may be the first thought
that goes through the advisor’s mind when the s9A letter drops on his or her
desk. There are probably a number of other clients more ‘worthy’ of receiving
such a letter!

The answer to that question is a complex one. HMRC have access to a huge
amount of information, they have a sophisticated computer programme to
analyse refurns and in some cases someene is just playing a hunch.

Some of the issues need to be considered by the practitioner because some
simple steps taken when preparing or auditing accounts could identify
problems and enable steps to be taken to avoid the enquiry.

Third party information

HMRC has a wide range of information powers primarily within TMA 1970,
and these enable the department to obtain information on a wide range of
transactions and income including:

o details of particular types of boats and planes;

e details of licences to sell beers, wines and spirits;

» register of places licensed to keep cattle;

details of grants for farming and conservation;

auctioneers returns, including chattels sold;

chargeable event certificates from insurance companies;
details of bed and brealfast / rental payments to landlords;
details of sales / purchases of land / property;

full vehicle history details;

hackney carriage licences / mini cab radio licence holders;
details of interest paid and shares sold;

s details of property abroad;

o payments by BUPA and other medical insurers.

Added to this is the surprising amount of unsolicited information HMRC
teceives, in the form of anonymous leiters and telephone calls. Whilst such
information is not enough in itself to start an enquiry, it may add to the overall
picture.

Departmental information

Obviously HMRC has the taxpayer’s returns and other accounts information on
its files. This information not only relates to previous SA returns but also to
payment (monitored by the computer system DARM - Debt And Return
Management) and employer obligations, etc.

Consequently, dilatoriness by either the taxpayer or the agent is just another
factor which increases the risk of enquiry.
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3.4

3.5

3.6

Officers may make routine observations such as looking at the exterior of
businesses and private homes.

Information comes across from Employer Compliance visits and can produce
very interesting opportunities for opening enquiries into the business itself.

HMRC Inheritance Tax obtains details of the estates of deceased individuals
for IHT purposes. This information is exchanged across the department and can
often throw up investigation cases. The executors completing the IHT 200 may
not have any idea what the deceased had (or had not) put on their tax returns
and details of assets previously unknown to HMRC come to light.

HMRC also have an automated risk analysis procedure, known as profiling.
The computer system holds a number of risk rules. Some of the core risk rules
will be applied to each case, A further set of rules will be used additionally and
selectively to risk assess certain types of cases.

Optional variants which could be used by local offices include:

geographic area;

trade;

particular boxes on the return (for example, claims to relief);
employer;

agent??

Issues in the accounts - general

It was never possible under the old system to avoid enquiries completely,
regardless of the reputation of the firm or the calibre of the client. Under the
new system, it is highly likely there will be increasing numbers of both full and
aspect enquiries to cope with, causing increased costs and inconvenience.
With this in mind, the practitioner ought to be doing everything possible in
order to limit the number of enquires. The accounts themselves will often hold
the key to whether an investigation should be started, and by looking at some
key indicators, advisors can identify cases which might be at risk of enquiry
and, possibly take steps to prevent a problem.

Private use adjustments

The important thing for the practitioner is to review such adjustments in more

detail each year; for example, how likely is it that private mileage remains the
same year after year? If the adjustment remains the same and the numbers and
types of vehicle change, then the HMRC computer will immediately identify a
risk. Thus, the practitioner needs some firm details on which to base any
adjustments. A mileage log for one or two months would help the practitioner
in reviewing adjustments and provide documentation to counter any HMRC

enquiry.
Istimates

The presence of estimates in the accounts will not automatically lead to an
enquiry but the more estimates there are, the more interest HMRC will have.
There is also a requirement on the main SA return to disclose provisional
figures and certain estimates.
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3.7

3.8

3.9

3.10

The accounts

HMRC have always tried to see taxpayers in the context of their business
rather than in isolation. Computerisation will do this and practitioners should
think along similar lines. Compare the results of clients with similar trades or
speak to other partners.

A rolling programme of year on year comparisons should also be considered.
Reviewing the last six years accounts has always been standard HMRC
procedure and is an easy way of picking out trends (or the lack of them!). Any
obvious differences in comparative figures year on year should be raised with
the client.

In the same way, if new debits/expenses start to appear in the accounts, take a
broader view. What do they mean? Has there been a fundamental change in the
nature of the trade? It may be, of course, that the previous years accounts are
the problem!

As previously discussed, HMRC will be using computerised risk assessment in
the future and the only practical way for practices to combat this is to have
their own spreadsheet analysis systems in place. Ratios, variations and trends
(all adjusted for inflation) will become essential to the practitioner and
software should be invested in now.

Types of trade

The SAI requests a description of the business. Since practitioners first took
on clients, the nature of the trade may have altered substantially. However,
HMRC will not necessarily know the trade has changed. The HMRC computer
system will use this description to cross reference to GPRs etc. Therefore, it is
highly important that the description of trade is correct.

Turnover

Everyone knows that turnover fluctuates but for tax purposes agents assume
that as long as the GPR is within tolerable limits, there is nothing to worry
about, However, what do fluctuations in turnover tell us? Again, has the nature
of the trade changed and, if so, has this been declared on the taxpayers return?

Gross profit rates (GPR)

This was the basis of many HMRC ‘investigations’ of yesteryear but the basic
assumptions still holds good. It is reasonable to expect that certain types of
trades achieve a minimum level of profitability and if they do not, clear reasons
need to be identified.

What is of more concern for the future is that GPR comparisons will be made
with other similar local trades, rather than with national averages as previously
used to happen.
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3.11

312

3.13

GPRs need to be considered both in relation to other similar businesses and in
relation to previous years of this business. It may be that in a particular trade,
the GPR does mot have much bearing but if this is the case, other
comparisons/indicators should be considered, such as ratios of food to sales,
etc.

Business economics models

‘A business model can raise declared profits dramatically where they have
been found to be understated. You should consider the effect of the proposed
revisions on personal drawings and expenditure. Does the result seem at all
realistic — is the taxpayer likely to have spent such sums of money? This is of
course a question which is very difficult to answer. You should not be trying to
impose unbelievable figures — it is unfair on the taxpayer, and you may well
find that Commissioners are not convinced that the money was spent. When
faced with such very large additions you should consider the private side and
the acewracy of the business model. Only if you remain convinced in your case
should you continue.’

“In isolation, the results of a business model may not mean very much and will
not provide you with a conclusive figure of profits to overturn the returned
figure. If you have shown that the records cannot be relied upon then a model
provides a plausible computation of the real profits.

If it suggests that the real profits were significantly different to the declared
profits, this reinforces the view that the records are not correct and complete. If
there is no other reason to believe the records are unreliable, the profits shown
by the business model are merely an alternative to those shown by the accounts
and the Commissioners might consider the latter to be more reliable.”

‘A person may not have noted down their drawings but may have recorded all
the takings assiduously. You should never therefore seek a round sum
adjustment just because records are poor, if you have no other grounds for
considering that there has been an understatement of profits.’

Deductions in general

The requirement for the Inspector to be satisfied has now disappeared and, as
with all of self assessment, the emphasis is on the taxpayer and their agent to
include in the return only items which are allowable.

This, in turn, raises two serious issues. The first is disclosure, in a meaningful
way, of any items which are not clear cut. The second in HMRC’s push to
make what were previously seen as technical adjustments subject to interest
and penalties. Consequently, the practitioner will need to review debits in more
detail, as HMRC certainly will be doing so.

Employee costs

This appears to be an area where there is little to consider in terms of accounts
enquiries but HMRC have always taken the view that an employee will never
be paid more than the proprietor unless there are exceptional circumstances.

Reference

EM 2014

EM 3502

EM 1885




Mercia Group Limited

The Taxman Cometh — Handling Revenue Enquiries under the new regime

3.14

3.15

3.16

3.17

Consider wages to turnover. Why would the proprietor keep taking on more
employees or increasing wages if the business was not increasing its
profitability. Problems here may indicate suppression of sales or including
items other than true wages in this figure.

Wife's wages has always been an accepted area to exploit for the sole trader
but ensure two criteria are filled: the salary has actually been paid to the wife
and the level of remuneration is commercial.

This area also touches on the wider PAYE compliance issues. Round sum
allowances, casuals/P46 cases and spurious miscelianeous expenses should all
be considered in accounts preparation.

HMRC occasionally provide details of the most common problem areas it
encounters on PAYE audits. The most recent list was as follows:

termination payments;

status;

expatriates;

entertaining;

fuel scale charges;

failure to operate the construction industry scheme;
personal incidental expenses;

e national Insurance contributions and aggregation;
« home to work travel;

e long service awards.

¢ Vang

Premises costs

If this charge differs materially from the previous year, what has actually
happened? Has the trade altered substantially? How has the business funded
the acquisition of any property and if loan finance is involved, how are the
loans secured?

Repairs

The distinction between capital and revenue expenditure has always been a
popular area to make enquiries. Many firms used to submit an analysis of such
expenditure and make percentage adjustments to any borderline expenditure.
There is no reason why this practice should change

General administrative expenses

This entry in the SAI comprises a number of separate accounts entries,
including telephone, fax, stationery, postage, subscriptions and journals. It may
be that the total of such expenditure appears unusually high and if this is the
case, it may be advisable to submit a separate analysis.

Motor expenses

Generally, an Inspector would expect to see a private use adjustment in the
accounts and if an adjustment is not made, a clear note should explain why.
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3.18

3.19

3.20

Any private use adjustment should be reviewed annually and in cases where
the expenditure is substantial, the client should be asked to keep a mileage log
for a representative period. Other basic problem areas should be kept in mind,
such as cars for the spouse or children and the use of cars shown on the balance
sheet in relation to the type of trade.

Travel and subsistence

This is an extremely difficult area, especially when coupled with PAYE
compliance. Is this the type of business which would normally incur large
amounts of expenditure? Round sum allowances, entertaining and private
expenditure all have a way of finding their way into the accounts figure and it
is a common area of adjustment.

Advertising, promotion and entertainment

This is another area for the practitioner to be wary of. Many clients will know
that they do not get a deduction for private/entertaining expenditure and
consequently describe such expenses as advertising.

Is it the type of business to be incurring large amounts on advertising? Are
such costs revenue expenditure or are they really capital, in relation to long-
term planning. The larger the case, the more likely that ‘personal interest’
expenditure is charged through the accounts under the guise of entertaining.

Habitually, businessmen tend to treat very little as entertaining and as
individual invoices are not ‘material’, these amounts escape the view of the
agent. However, bear in mind HMRC has no materiality limit and that £50 per
week entertaining soon adds up to & substantial adjustment over six years.

Business and staff entertaining expenditure

S577 ICTA 1988 exists to deny businesses, and their employees, a deduction
for the expenses of ‘business entertainment’. There is no test of purpose.

‘Business entertainment’ means entertainment (including hospitality of any
kind) provided by a person, or by & member of his staff, in connection with a
trade carried on by that person. However it does not apply to anything
provided by the trader for bona fide members of his staff unless its provision
for them is incidental to its provision for others.

A non statutory practice has grown up in some areas of disallowing legitimate
‘staff entertainment’ expenses in the employer’s Case I or If computation as an
alternative to reporting the benefit of the entertainment on forms P11D. That
practice is inconsistent with the concept of self assessment and should no
longer be adopted PAYE Seftlement Agreements now provide a formal
alternative to the completion of forms P11D for individual employees.
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3.21

3.22

3.23

3.24

3.25

3.26

3.27

Legal and professional costs

Any significant sums will hopefully be reviewed as a matter of practice but
capital or private expenditure and provisions for future legal costs are all
common areas of adjustment by the Inspector. Certainly, the purchase of
substantial fixed assets will nearly always have associated legal costs.

Bad debts

‘What the trader considers to be a bad debt and what the Inspector considers to
be a bad debt often differ. However, adjustments more nsually centre around
the basis of reserves. Certain businesses will merely provide for debts over a
certain number of months old or provide for a percentage of such debts. The
basis of such provisions should be reviewed and, in particular, any such debts
received within a few months after the year end. It has become increasingly
common, especially in larger cases, for debis received shortly after the year
end to be provided for. In the past, checking reserves could be a painstaking
task but team working will make this easier.

Interest/other finance charges

At first glance there would appear little to cause concern under this heading
but the relationship with an overdrawn capital account is often neglected. In
such circumstances, HMRC will seek to argue that part of the interest is for
private purposes and make a pro-rata adjustment.

Other expenses

Unfortunately, that old favourite ‘sundries’ has died a death but other expenses
can cover a multitude of sins. The submission of an analysis may be advisable,
especially if the debit is especially large in relation to the turnover.

Own goods

The SAI specifically asks for any adjustments in respect of goods taken for
private use. Again, the important point is to check the wvalidity of such
adjustments and get the client to keep some kind of record of own goods. If the
client maintains that they pay for goods taken, then a full record of transactions
should be kept. If such a record is not kept, HMRC are unlikely to accept this

argument.
The balance sheet

For many years, Inspectors ignored the balance sheet. If it was not in the profit
and loss account, why worry? It was only a timing difference. However,
HMRC have begun to realise that the bigger the business, deferral and cash
flow are as important as omission of sales.

Fixed assets

Financing of purchases is important. If the business did not fund the purchase
by loan/overdraft/etc, exactly where did the money come from?
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3.28

3.29

Does a change or acquisition of assets, especially property, suggest a change in
the nature of the trade and are substantial investments reflected in the longer
term by increased turnover and profitability?

In respect of all assets but especially motor cars, what private use is involved
and is such private use reflected in the tax computations?

Stock and work-in-progress

This is another area where Inspectors are starting to pay more attention. The
valuation of stock and work-in-progress is not a precise science at the best of
times and due to the time-consuming nature of enquiries, can be a costly
exercise.

The valuation of work-in-progress {WIP) is a problem area. This is obviously a
live issue and the basis of valuation must recognise direct costs attributable.
However, directors know it is preferential to treat an invoice as WIP as
opposed to debtors and Inspectors are increasingly looking either side of the
accounting date to check the treatment. Finally, it is amazing how often WIP is
just not considered at all - consider the type of trade!

Stock is also another problem area, generally due to this being based on the
directors/proprietors figures. Many audit certificates reflect this. Firstly, late
delivery of stock or, more commonly, stock delivered directly to a site can be
incorporated into purchases and creditors but the stock angle completely
missed, leaving closing stock understated.

Secondly, stock is often written down by round sum percentages with no
apparent basis for this and the practitioner should bear in mind that the
Inspector will question closely the basis for any such write-down.

Basic comparisons, such as a comparison of stock/purchases/creditors can help
to give an idea as to whether the stock figure is a reasonable one or not. On the
plus side, trade and stock may be seasonal.

Many clients’ software programmes suggest a virtually automatic
provision/write off for slow-moving stock but this is not acceptable from
HMRC’s point of view. The valuation should be the normal principles of the
lower of cost or market value. However, these are all accounting issues, not tax
issues. Consider asking for a referral to HMRC accountant.

HMRC accountants

‘The Revenue accountants will not normally be corresponding direct with
practitioners. Accountancy aspects will be dealt with by inspectors with
relevant input from the Revenue accountant, in the course of dealing with all
the tax aspects of a case. However, if the practitioner feels that a meeting with
the Revenue accountant would help to resolve the matter more efficiently then
the Revenue accountant will be happy to take part in such a meeting. Indeed on
occasions they will suggest that such a meeting is the best way forward.’
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3.30

3.31

3.32

333

3.34

Debtors/prepayments

The interaction between debtors and sales should be considered. Does the ratio
look broadly correct? Often, the trader will wish to treat year end debtors as
work-in-progress, so as not to recognise the “profit element’.

As regards the SAI, the figure required is a composite figure of trade debtors,
other debtors and prepayments. This ratio to sales may well give a misleading
ratio and this is perhaps another argument for submission of accounts.

Cash

All practitioners will be aware that this is an HMRC favourite. Inspectors have
traditionally focused on the cash side of the business as this is the easiest way
to divert monies. Simple but effective questions often lead to problems. How
many businesses operate without any cash at all but it is surprising how many
balance sheets show nothing or a negligible, round sum estimate.

The accounting date for any given year is extremely important. What day was
it? If it was a Friday night and the proprietor only banks on Saturday mornings

more realistic estimate may be used. This is reflected by the fact that cash has a
separate SAT box and it is clear that this will figure in computerised risk
assessment.

Trade creditors/accruals

The ratio of creditors to purchases is an important factor. Is it usunal for a
supplier to accept different conditions to those offered to customers? If it is
not, then any significant difference between this ratio and sales to debiors
should be examined.

Loans and everdrawn bank accounts

If significant loans appear, a very basic question should be asked. What is the
security for the loan? It is unlikely that a bank will offer loans without assets to
secure that loan and are you (or HMRC) aware of these assets.

It may also be that the loan appears to be far too large to be repaid from known
profitability/drawings. It has been lkmown that clients will tell the bank
manager the ‘true” picture in order to obtain mortgages and it may always be
worth visiting the client at home, especially if they have just moved house.

Other liabilities

In respect of company clients, beware of the overdrawn director’s loan account
and the source of movements both in and out of that account. Such movements
should be borne in mind in relation to the clients ‘known’ income and general
financial position. Dealings between a company and a partnership which are
controlled by the same person(s) should be reviewed for 8419 and benefit in
kind implications.
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3.35

3.36

Capital introduced

The SAI refers to capital introduced and this is an area which is often queried
by agents but the clients answers accepted at face value If the introductions are
material, ask for documentation to substantiate the introductions, as it is likely
that the Inspector will do so. Family loans are a weli-known explanation,
difficult to substantiate and HMRC are more actively pursuing evidence in
such cases, A letter from the family member is no longer acceptable.

*If the taxpayer supports their explanation by statements from another person,
you will need to consider whether those written statements should be regarded
as sufficient. You might write to the other person, meet them, or suggest their
attendance as a witness at any appeal.

Such a person should be asked to relate, in detail, the circumstances in which
they found out what you have been told and should be tied down to specific
facts within their own knowledge. Generally speaking, if they cannot specify
amounts, their statement will be of limited value,.

A sworn declaration should be accepted only if the witness is not available for
interview and examination. In this case also, unless specific figures can be
sworn to, the statement will be of little use.’

The SAI refers also to drawings and practitioners will be aware that low
drawings have often been used to justify investigations. Put yourself in the
Inspector’s position. Would you accept that your client could live on £3,000
per annum?

The pattern of drawings, both during the year and from year to year, is
important and, if cash availability appears to be a problem, ask the client
before the Inspector does. It may well be that there is a reasonable explanation
but it is good practice to know the answer if the Inspector comes calling.

Engquiries into accounting matters

‘It may be helpful to indicate the sort of areas in which Revenue Accountants
have found particular problems so that practitioners are aware of these.

Post balance sheet events

Insufficient or no attention paid to adjusting post balance sheet events (SSAP
17 paragraph 22) e.g.

« Stock obsolescence provisions, which in fact value the stock at below net
realisable values actually achieved.

» Specific bad debt provisions where debts are recovered in full.

» Provisions for claims against an entity that were settled for less in the post
balance sheet period. For example, £]1 million claim was settled for
£400,000 in the post balance sheet period.
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Stock and work in progress

Stock provisions not supported by the facts.

Long term contracts not identified and accounted for as such (SSAP 9
paragraph 22).

Stock and work in progress valued at net realisable value on the theoretical
basis that it would have to be sold as an emergency sale in its current
condition, rather than being sold in the normal course of business. (SSAP
O Appendix 1 paragraphs 19 and 20).

Work completed before the year end but invoiced afterwards not being
correctly accounted for (FRS 18 paragraph 26)."

Provisions

Provision incorrectly made for recurring periodic expenditure on assets
owned by the entity (FRS 12 paragraph 19 and example 11).

Excessive provisions made for onerous leases, in particular where no
account is taken of expected rental income or surrender or sale of the lease
(FRS 12 paragraph 73). '

Provisions made where the facts show that there is no real likelihood of
having to pay, for example where the creditor company has already been
wound up and the liquidator has decided not to pursue the debt (FRS 12
paragraph 23).

Provisions made to smooth profits (FRS 12 paragraph 14).’
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A new enquiry process

4.1

4.2

4.3

New approach to compliance checks
Consultation documents in May 2007 and January 2008 looked at:

e the new proposed approach to compliance;
» record keeping requirements; an
* information powers. :

Why do HMRC need compliance checks?

The documents went down the well trodden path of explaining that checks are
needed to deter non-compliance and to ensure that compliant taxpayers are not
disadvantaged. No one will argue with these objectives.

The concept of a risk-based approach was also dealt with and again there was
no significant argument against such an approach. Two particular comments
were made which need to be highlighted:

e it was noted that a risk assessment will never be abie to completely exclude
all compliant taxpayers and the document stated that it was important that
‘at the start of any check HMRC officers assume that the risk may be
capable of explanation’;

e in respect of gathering information, the document noted that ‘only
information relevant to the risk should be sought and powers should
underpin any requirement to provide information which is reasonably
required.’

These comments throw the spotlight on to the major problem area with these
proposals, the attitnde of HMRC officers. The real worry is the gulf which
many practitioners see between the theory that HMRC centrally expound, with
which most have no objection, and the approach on the ground by individual
officers, which often goes well beyond what is acceptable.

How a new framework will be implemented

Amnex A to the January 2008 document set ouf the latest thinking on the
process and identified the following stages:

» before the check — risk assessment process;
starting and carrying out the check;
non-business taxpayers;

business taxpayers;

bringing a check to a close;

end of the check.

There was no mention of specific types of approach, as were mentioned in
previous documents, but the emphasis was on using the right methods to deal
with the check in the most efficient way.
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4.4

4.5

4.6

Risk assessment process

This would be a pre-requisite of every check, including random checks. There
was no information as to how those assessments might be made. There was
much made about improving taxpayer awareness and examples of this were:

e media campaigns highlighting areas which HMRC is looking at;

= working with trade and professional bodies to raise awareness of common
areas of error;

» working with agents and intermediaries to identify the less compliant and
to understand agent processes that reduce the risk of error;

» sharing risk profiles with agents.

Some of this is not new; for example, the approach across trade and
professional bodies was one which was common in the early days of the
Special Office networks in the late 1970s and early 1980s. The document was
short on the detail of what was meant by the third option.

The document acknowledged that one-off risks then have to be checked on a
bespoke basis. This may range from a simple phone call to correct an error
through to an unannounced visit.

Starting the check

In each case the taxpayer would need to know that HMRC has started
checking their affairs and what they needed to do. The HMRC officer would
need to make the taxpayer aware of the limits of powers and explain the routes
open to challenge actions.

There was no specific indication of the point in the risk assessment process
where this start would actually be made.

Non-business taxpayers

Distinction was drawn between making pre and post return checks. The former
would happen where no return had been issued and it was not clear whether a
return would be appropriate. The areas of interest would include investment
income, capital gains and residence status.

Depending on the type of risk HMRC might send a letter inviting the taxpayer
to telephone to discuss the issue or a letter asking for information. The letter
would make clear that no reply was not an option! The possibility of using
formal information powers would be considered in appropriate cases.

A similar approach would be taken where a return had been issued.
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4.7

4.8

4.9

Business taxpayers - pre return checks

Where there were issues that could most usefully be tackled before a return
was due, the taxpayer would be contacted by telephone to arrange a visit or to
be asked to provide records. The opening contact would outline the risk issues
and focus on the type of records which needed to be seen. The threat of use of
formal notices for information powers would be used if access was not given,

A specific approach would be taken in cases of failure to notify which would
include a visit and inspection of records.

This is the approach to real time examination of records and although no
specific examples were given of the issues likely to be of interest, it must be
assumed that cash businesses are particularly at risk.

Business taxpayers - post return checks

The approach here would be similar to the pre-return check, although it would
be necessary to make taxpayers aware that a particular return was being
checked and, if there was information about the accuracy of return for earlier
years, the taxpayer would need to be made aware of the discovery framework.

Bringing a check to a close - taxpayer safeguards

The stated aim was to reach conclusions to bring the check to an end after the
first information had been received (even where that information had been
obtained by formal means). Where a check continued and the taxpayer had
provided all relevant information, they should be able to ask the officer to
explain the reasons for continuing. The possibility of a management review
should be available, with the referral to a senior officer outside the normal
management line if the response was not acceptable.

The use of formal closure applications would continue.

4.10 Ending the check

Regardless of the complexity of the check the taxpayer should be told when
the current check had ended, what the conclusions were and the consequences
of those conclusions.

Reference
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Requests for information

5.1

5.2

53

Be sensible

Given the wide meaning of an ‘enquiry’, there seems to be little reason for
refusing to supply the information, although it may be sensible to delay
submission until a detailed meeting has been held with the client. It would not
be unreasonable, on receipt of a s9A letter accompanied by a request for
detailed information, to write back to the Ingpector indicating that a meeting is
to be held with the client and that a further response will be sent when that
meeting has been held. This indicates to the Inspector that the mafter is being
taken seriously and should ease the pressure on him to push the matter.

Information powers — introduction
The legislation is extensive and covers a number of areas:

e power to obtain information and documents;

producing documents;

restrictions on powers to obtain information and documents;
appeals against notices;

offences in relation to documents;

powers to inspect businesses; and

penalties.

The new powers will replace s19A and s20 TMA 1970 as well as equivalent
provisions for corporation tax and VAT. Some of the existing powers are
effectively rewritten in the new legislation. All references are to Finance Act
2008 unless otherwise stated.

The general approach

“You should be considerate and polite at all times. You must act in
accordance with HMRC guidance.

You should carry out your duties in a professional manner, respecting
confidentiality and privacy. You should be discreet when on visits or at
meetings. Bear in mind taxpayers will not usually wish to discuss their tax
affairs in front of their staff, customers, other taxpayers or their family.

At the start of your check you should have an open mind as to whether the
correct amount of tax has been paid.

You should have in the front of your mind HMRC’s commitment to reduce the
administrative burden of compliance activity on taxpayers and be customer
focussed at all times.

Where possible you should discuss your needs and concerns with the taxpayer.
They know what they have, where it is stored and how easy it is to retrieve.
Following this approach may mean that you need to make several targeted
information requests as your compliance check progresses rather than one
sweeping request at the outset. If this happens it is vital that you maintain

Reference
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5.4

5.5

3.0

good lines of communication with the taxpayer so that the taxpayer is fully
engaged with the approach HMRC is adapting; it will also allow the taxpayer
to perhaps suggest a better way of approaching the issue.’

Some definitions

The legislation introduces some new terminology which appears in several
places:

e ‘checking’ includes carrying out an investigation or enquiry of any kind;
» ‘business’ includes the letting of property and any activities of a charity;

¢ ‘statutory records’ are the documents and information which a person is
required to keep and preserve to fulfil their obligations under the Taxes
Acts and VAT legislation. They cease to be statutory records when the
time limit for their retention lapses;

® ‘tax position’ means the person’s position as regards a tax, penalties and
other amounts payable in connection with a tax and claims, elections,
applications and notices that have been or may be made in connection with
a tax.

Statutory records

‘Information or a document forms part of a person’s statutory records if it is
information or a document which the person is required by the Taxes Acts or
VAT legislation to keep and preserve. Information and documents cease to be
a person’s statutory records when the period for which they must be preserved
has expired.

Business and VAT records that have to be kept for tax purposes become
"statutory records" when they are created. This means that current records can
be inspected where inspection is justified.

Any other records which must be kept for tax purposes only become "statutory
records" after the end of the chargeable period to which they relate. This
means that you do not have the right to inspect these records during the
chargeable period(s) because they will never fall within the definition of
business documents. You may be able to require production of these records
using a written notice.”

Information powers
Significant changes are being made to the regime allow HMRC officers to
obtain information and documents. These provisions give much greater power

directly to the officers without requiring the same level of external control
from Tribunal that exists in the current regime.

Schedule 36 takes effect from 1 April 2009.

Reference

para 58
para 60

para 62

para 64

CH21700

5113 & Sch 36

SI 404/2009
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The existing powers to obtain information contained in ss19A and 20 TMA para 64 and
1970 are repealed (subject to a transitional regime preserving the appeal and 57 404/2009
penalty rules relating to notices issued before 1 April 2009). The new powers

can be used to obtain information and documents from the taxpayer and third

parties for the purpose of checking the tax position of the taxpayer. This term

is defined in the legislation as meaning

‘past, present and future liability to pay any tax’

This, significantly, gives HMRC the power to request information ahead of the
submission of any return. This is explained away by the Financial Secretary in
the following terms:

“The powers can be used without a tax return being issued and completed first.
This is new for income tax, capital gains tax and corporation tax and it is true
to say that it has not been universally supported in consultations. None the
less, I am persuaded and HMRC certainly believes that it is essential to enable
it to be flexible in the different circumstances that it encounters. HMRC
should be able to ask simple questions of taxpayers who do not normally file
tax returns, without putting them to the trouble of completing a tax return that
might ultimately prove unnecessary. It should also be able to check those
persons who do not submit returns because they trade in the hidden economy.’

5.7  Transition to the new regime

“Where you started your compliance check before 1 April 2009, CH21050

» in the period before 1 April 2009 you should not delay or advance informal
requests, the issue of information notices or inspection visits simply to
benefit from or avoid the disciplines imposed by Schedule 36;

s in the period after 1 April 2009 you should use the Schedule 36 power that
is appropriate to the circumstances of the particular compliance check,
subject to the conditions contained in CH21300 to CH22340;but

¢ you must not use a particular power in Schedule 36 to seek information or
documents that you were in a position to ask for before 1 April 2009 if
gither there was no corresponding power before that date or the
corresponding power could not have been so used. : :

For example

In an income tax enquiry you issued an information mnotice under
TMA70/319A for some of the business records. After 1 April 2009 you find
that you need to see other records that are part of the person’s statutory
records. Under Schedule 36 you have the power to visit the business to inspect
any statutory records that happen to be there at the time. You did not have this
power before 1 April 2009.

You should not use the inspection power of Schedule 36 but should continue
the previous practice and obtain the further records using an information
notice. This will be a taxpayer notice under Schedule 36 because it is issned
after 1 April 2009.
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5.8

Where you can use either Sch 36 or a specialised power in carrying out a
compliance check, you should apply the following rules to decide which to
use.

¢ You should choose the power that is most appropriate and proportionate in
the context of the particular compliance check.

» Often the specialist power will be the appropriate power to use because it
has been specifically designed for its narrow purpose, but

* You must not make a particular choice in order to deny the person a
safeguard or so that you can impose a penalty if the person does not
comply, which would not be available under the other power. Your choice
should not be made purely on the basis that it best serves HMRC to the
detriment of the person whose tax position is being checked. To do so
would be unreasonable and an abuse of HMRC’s power.

e Where two or more powers compete equally, you should choose the power ‘

that provides the greater safeguards for the person. For example, where the

- powers have different appeal rights, you should use the power that
provides the person with the widest appeal rights. This will usually be the
Sch 36 power with its modem checks and balances.’

Powers to obtain information from a taxpayer

A power will be available for an officer of HMRC to require in writing a
taxpayer to provide information or produce a document that is in their
possession or power if it {5 reasonably required by the officer for the purpose
of checking the taxpayer’s tax position. The requirement for a notice does not
preclude oral requests but such requests are not enforceable until formalised in
a written notice.

Reference

CH21070

paral

If a return has been submitted, a taxpayer notice can only be issued if one of para 21

the following conditions is satisfied:
* anotice of enquiry has been given and the enquiry is still open;

¢ an officer has reason to believe tax should be assessed for the enquiry
period;

e any information is needed to check VAT position;

s any information is needed to check PAYE position,

A taxpayer has the right of appeal against a notice or any requirement in a
notice but this right does not extend to any requirement to produce ‘statutory
records’.

If documents are destroyed or concealed after a notice has been approved by

the First Tier Tribunal or after informal notice has been given, that can give
rise to a criminal offence which can lead to a fine or imprisonment.

para 29

paras 52-55
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5.10

511

Reasonably required

‘Information or an inspection can only be reasonably required where it could
affect a person’s tax position. If having the information or carrying out the
inspection could not affect a person’s tax position now or in the future it is not
reasonable to require it.

You may face claims that the information you seek does not affect a person’s
tax position. Such claims may be merited, and you should consider them
carefully. But the key test is whether the information is reasonably required
for the purpose of checking the tax position, not whether as a matter of fact it
turns out to affect the tax position.

‘Reasonably required’ means getting the balance right between:

¢ the burden put on someone to provide the information or face an
inspection; and

e how important the information or inspection is in deciding on the correct
tax position.’

Producing information

*You should accept a place chosen by the recipient if it is reasonable and
practical. This means that if the person makes a reascnable request to produce
a document at their own or their agent’s business premises you should
normally agree.

It is not reasonable for the person to suggest production of a document at an
unsocial hour of the day or in an unreasonable location.

You must explain and have a good reason why a time and place suggested by
the recipient of the notice is not reasonable before specifying an alternative.

You can accept delivery of the document to any HMRC office as an
alternative to production at the agreed or specified place.’

Terms of the notice

“You must take great care and exercise discretion when preparing an
information notice. Any description must be genuinely directed to the purpose
for which the notice is given and be in simple, jargon-free language. You
should limit a general description to exclude as much irrelevant material as
you can.

An assurance has been given in Parliament that information powers will
not be used for speculative enquiries.

You may find it difficult to find the appropriate description for the information
or documents you require. There is nothing to stop you speaking to the
intended recipient and asking how best to narrow down the description in the
notice, if doing so will not undermine its effectiveness.

Reference

CH21620

CH23280

CH23400
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An information notice should specify a reasonable period within which the CH23420
person nust provide the information or the documents,

There is no minimum period. However, as the specified period must be
reasonable it must take account of the nature of the information or documents
required and how easy it will be for the person to provide or produce them.

As a general rule of thumb, it might be reasomable to expect that most
information or documents could be provided or produced within 30 days from
the date of the notice but may need to be longer around a business’s seasonal
peaks.’

Unless the notice is hand-delivered you will not know the date the taxpayer CH229300
will receive it. To allow time for the notice being delivered and for
weekends/Bank Holidays, the notice should specify a date 40 days from the

date of issue of the notice. The date you specify may fall at the weekend or a

Bank Holiday; this is acceptable since you will specify the date by which the
information should be received and will have allowed a reasonable time for
compliance with the notice in calculating this date.

You should consider allowing a longer period than this if you are asking for a
large amount of information or you have reason to believe that the information
is not readily available. For example, a person who needs to retrieve
documents from archive storage and sift through them to find the required
items, perhaps having to consider whether only parts of documents should be
produced, might need far longer to complete the task.

You should consider carefully any reasonable request for more time to comply
with an information notice. Where appropriate you should extend the period to
take account of any new or relevant factors.’

5.12 'What about private bank accounts?

‘The over-riding test {s based on what is reasonable (that is, fair and sensible) CH223430
in the circumstances. The question of whether it is reasonable to request

private documents including bank and building society accounts can only be

determined by reference to the facts in each individual case.

Non-business bank details should not be requested in the opening letter as a
matter of course. However, where accounts are not based on a robust and
effectively operated record keeping system which is supported by adequate
and appropriate safeguards and/or include unvouched or unverified sums, it
would be reasonable to request the private bank details with the other records.
The position could be established through telephone contact with the agent or
by making the basis of the request clear in the opening letter.

Where your concerns are solely with unvouched or unverified items of a minor
nature e.g. use of home as an office or weekly laundry, then it would not be
appropriate to seek access to the non-business bank details.
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In determining whether a request is reasonable you should consider factors
including those listed below before making a request or issuing a taxpayer
notice. As you must have grounds for the request which would satisfy a
tribunal you should therefore consider any objections from the taxpayer or
agent before the taxpayer notice is issued.

s Where payments from an account to the business are treated as non-taxable
e.g. capital introduced (where not independently verified).

» Where it is reasonable to suppose that business records (or the equivalent
for non- business fransactions) are incomplete.

s  Where it is reasonable to suppose that undeclared income or gains have
been credited to the account.

» Where you have doubts or questions about means or capital growth.

o Where it is reasonable to suppose that the return was based, wholly or
partly on the ‘private’ bank account documents.

e Where taxable receipts or expenditure are unvouched or estimated and it is
reasonable to expect that this expenditure should have been
vouched/recorded

When determining whether to require non-business information you should
consider

s costs (in time and money), and pursue the matter only where you are
satisfied that the potential benefit to the check is proportionate to these
costs. This is particularly relevant in seeking duplicate statements for non
business bank accounts;

s rights of privacy {Article 8). You should pursue the matter only where you
can demonstrate that the information or documents to be required are an
effective way of dealing with the queries we have about the tax returns and
the intrusion into the person’s private life is the minimum necessary to
achieve this aim.

The fact that correctly and contemporaneously recorded business drawings
were deposited in a non-business account is not sufficient reason alone to
request the details of that account.

Some factors will be more likely to apply to business than to non-business CH223450
taxpayers. If you meet with resistance from business taxpayers or their agents

to supplying private bank statements (in response to either an informal request

or a formal notice) on the grounds that this information cannot be the subject

of a taxpayer notice, you should explain why you believe you are entitled to

require this information and ask the taxpayer or agent to state the detailed

grounds for their objection (if they have not already done so).
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5.13

5.14

For non-business taxpayers, the right to obtain information relating to private
bank or building society accounts will depend on individual circumstances.
‘Where an employee is in receipt of investment income, your check might
require sight of the taxpayer's savings accounts. And in the case of an
employee who is claiming travel and subsistence costs it may be necessary to
see the private current account to establish that the expenses have been
incurred if the other available documentation leaves any doubt about this.

It is important that you should be capable of demonstrating, to the Tribunal’s
satisfaction if appropriate, in every case in which a taxpayer notice is issued
that the information is reasonably required to determine whether the tax
position is correct.’

Power to obtain information and documents from others

A similar power will be available to obtain information and documents from a
third party for the purpose of checking the tax position of the taxpayer. This
represents a significant change from s20(3) which only requires the production
of documents by a third party. (There is no third party equivalent in s19A).
The exercise of this power will require either the agreement of the taxpayer or
the First Tier Tribunal.

It will usually be necessary for any third party notice to be copied to the

faxpayer.

The powers can also be used to obtain information about persons whose
identity is unknown, whether person or a class of persons. The order requires
the consent of the First Tier Tribunal, which has to be satisfied that there are
reasonable grounds for believing that there is a failure to comply with tax
provisions and that any such failure is likely to have lead, or could lead, to
serious prejudice to the proper collection of tax. This provision broadly
follows the existing provisions in s20(8A) which were used effectively by
HMRC at the start of the offshore disclosure campaign.

Accountant’s papers

“You should not seek access to an accountant's linking documents as a matter
of routine. This is a very sensitive area and it should be approached with great
care.

You are most likely to seek access to them where it is not possible to link the
figures in the records to the figures in the accounts.

Initially following an informal approach, you would use Schedule 36/paral
powers where appropriate, to obtain the documents or particulars from the
taxpayer.

Where papers contain both ‘linking' information and audit matters or tax
advice, HMRC is entitled to access the information showing how the entry in
the accounts, return or information was arrived at. There is, however, no
entitlement to access those parts of the papers containing audit information or
‘relevant communications' about tax advice.’

Reference

para 2

para 4

para 5

CH225730
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5.16

5.17

Try to avoid third party notices

‘You can give a written notice to a person requiring them to provide
information or produce documents reasonably required to check the tax
position of another person whose identity you know. This is a ‘third party
notice’.

You should try, wherever it is possible and practical to do so, to get the
information or documents you need from the person whose tax position you
are checking before approaching another pergon for them.

Wherever it is reasonable to assume that the information or documents are
within the power of the person to provide, you should normally seek them
from that person. If necessary you should issue a taxpayer notice and take
penalty action if they do not comply. Only if that approach fails should you
consider approaching a third party for the information or documents.’

Bank mandates

“Where you need information or documents that a bank would mormally
provide to the person you should, in the first instance, ask the person to
provide them, issuing a formal request and considering a penalty if you
receive no response. If this approach is umsuccessful only then should yon
consider the issue of a third party notice to a bank.

The person may ask that you contact the bank direct. You may judge this to be
the best way to progress your compliance check. However, particularly if you
have issued a taxpayer notice requiring the person to provide information or
produce documents, you should not allow the person to avoid that obligation
by making direct contact with the person’s bank.

I you decide to make a direct approach to the person’s bank you will need the
person to complete a bank mandate.

A mandate has the advantage that it can give a higher level of assurance that
all the information you need has been produced. In cases where you require
that higher assurance you may wish to take the initiative in proposing a
mandate. Note that a mandate will only enable you to obtain material that the
bank would have provided to the person. If you need the bank’s internal
confidential records, see CH225860.

You should make the person aware that the bank may charge him or her for
the information provided.’

Consent of First Tier Tribunal

Where consent of the Tribunal is sought by HMRC (at which the taxpayer
can’t attend) it may only be given if all the following conditions are satisfied:

¢ the application is made by or with the approval of an ‘authorised officer’;

¢ the Tribunal is satisfied that the officer is justified in giving the notice;

Reference

CH23620

CH225160

para 3
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5.18

5.19

5.20

s the person has been told that the documents etc are required and has been
piven reasonable opportunity to make representations to HMRC,

o the Tribunal has been given a summary of those representations; and

» in the case of a third party notice, the Tribunal has been given reasons why
the documents etc are required.

Complying with a notice

Compliance with the notice must be within such time and by such means as
are reasonably specified in the notice. Where an information notice requires a
person to produce a document, it must be produced for inspection at a place
agreed to by that person and an officer of HMRC or at a place reasonably
specified by HMRC. HMRC can not specify a place that is used solely as a
dwelling.

Producing the information

‘Once the notice has been issued you should be prepared to agree to any
reasonable suggestion ahout where and when the document is to be produced,
including delivery to any HMRC office as an alternative to any agreed or
specified place. But you should make it clear to the recipient of the notice that
your discussions, whether conclusive or not, will not affect the time for
compliance with the notice.

You must explain and have a good reason why a suggested time and place is
not reasonable before specifying an alternative.

If the person is having difficulty getting the information or documents you
should discuss how it could be done. You should let them have more time if
this seems reasonabie.”

Producing copies of documents

Compliance can be satisfied by producing a copy of a document unless the
notice specifies that an original be produced. HMRC have the subsequent right
to require an original by giving notice in writing.

An HMRC officer may take copies of any document or make extracts.

Where a document is made available for inspection it may be removed and
retained for a reasonable period by HMRC if it appears necessary to do so.
They must provide a receipt if requested and must return the document if it is
reasonably required for any purpose without charge. Any such return will not
break any lien that HMRC have over the document.

‘It is good practice to give a receipt whether or not you are asked to do so.’
Where a document 50 removed is lost or damaged, the Tribunal is liable to

compensate the owner of the document for any expenses reasonably incurred
in replacing or repairing the document.

Reference

para 7

CH229400

para 8

para 15
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3.21 Right of appeal against notices

The new legislation brings in a right of appeal against both the taxpayer and
third party notices, although in both cases there are limitations on the appeal.

The right of appeal against a taxpayer notice cannot be used in two situations:  para 29

e if the notice requires the production of documents which form part of the
statutory records of the taxpayer;

e if'the notice was issued with the consent of the First Tier Tribunal.

This effectively leaves the position unchanged because situations which were
previously dealt with under s20 will still be non-appealable if First Tier
Tribunal consent has been given.

There is a new ground of appeal for third party notices on the basis that it para 30
would be unduly onerous to comply with the notice but again this is subject to

the same restrictions as the appeal against a taxpayer notice. Given that a third

party notice can be issued with the consent of a taxpayer there may be some

measure of appeal but presumably HMRC can remove this by going down the

route of First Tier Tribunal consent.

Any appeal has to be brought within 30 days of the date of issue of a notice. para 32
The First Tier Tribunal have the right to confirm, vary or set aside the notice.
There is no appeal on to the High Court.

5.22 Offence in relation to documents

It will be an offence to conceal, desiroy or otherwise dispose of a document para 53-35
which a person has been required to produce. The offence will only apply
where the notice was issued with First Tier Tribunal consent. It will not apply:

s if the document has been produced to HMRC, unless the officer has
indicated in writing that the document must be retained; or

» the person acts six months afier the date the copy of the document was
produced, unless an HMRC officer has requested the original before the
expiry of that period.

The penalty can be a fine on summary conviction and a prison sentence on
indictment.

Similar rules apply where an HMRC officer hag informed the person that the para 43
document is, or is likely to be, the subject of an information notice.

5.23 Restrictions on information powers

There are a number of restrictions on the power to obtain information which
are set out in Part 4 Sch 36.

The legislation only requires information to be produced if it is in the person’s para 18
power or possession.
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5.25

The existing legislation, particularly in s20, contains a number of restrictions
on the information that can be required and those same restrictions are in the
new legislation. These are:

information relating to conduct of an appeal;

personal records as defined by 512 PACE 1984;

journalistic material defined by s13 PACE,;

documents originating more than six years before the date of the notice
unless approved by an authorised offer;

no notice more than four years after taxpayer’s death;

documents which are subject to legal privilege;

documents from an anditor held in connection with performance of duty;
documents from a tax adviser.

In addition, an HMRC officer may not inspect a business document if an
information notice given at the time of the inspection to the occupier of the
premises could not require the occupier to produce the document.

Requests for accountant’s papers

The request for working papers by HMRC is becoming increasingly common,
by local offices as well as SCI. HMRC acknowledge that certain papers are

‘beyond their powers (see SP5/90). These are:

¢ auditor’s papers; and
e relevant communications giving or cbtaining tax advice.

Types of papers
Link Papers

‘Link papers are the papers which provide the link between the taxpayer’s
books and records and the accounts, return or other information submitted to
HMRC. They show what adjustments the accountant made to the figures in the
prime records and explain how the figures appearing in the final accounts,
return or information came into being.

In many small businesses with incomplete records, perhaps comprising no
more than a sheaf of bank statemments and a bundle of invoices, the
accountant’s working papers are, in effect, part of the records of the business.’
Working Papers

HMRC guidance states:

“You should never ask to see the full “working papers’ of an accountant.

These are likely to be extensive and will almost certainly contain documents

you are not entitled to ask for. That is not to say that you should decline any
offer, voluntarily made, to see an accountant’s full working papers, but such an

offer will be exceptional.’

Reference

para 19

para 20
para 22
para 23
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paras 25 & 26
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Auditor’s Papers

*Auditor’s papers are papers which are the property of an auditor appointed
under a statutory provision (for example, the Companies Act or the Building
Societies Act) and which have been prepared by or for him to enable him to
carry out his duties as an auditor.

This definition is extended to papers which are the property of an accountant
appointed under a contractual obligation to carry out a non statutory, third
party, independent audit. This work must be distinct from that relating to the
preparation of accounts and to similar standards to those required for a
Companies Act audit. Examples are an audit under the terms of a partnership
deed or the rules of a professional body.’

Relevant Communications

‘Relevant communications are communications between a tax adviser and his
client (or another tax adviser of the client) made for the purposes of giving or
obtaining advice about the client’s tax affairs. It includes such things as letters,
e-mails, internal memoranda, faxes and notes of meetings or telephone
conversations.’

Relevant communications are only excluded if they are the property of the tax
adviser concerned.

HMRC appreach

Inspectors are told that they should not seek access to accountant’s link papers
as a matter of routine. ‘This is a very sensitive area and it should be
approached with great care.

You are most likely to seek access to link papers within the context of
accounts investigations where the records are to be examined and information
is required to show how the figures in the accounts were made up.

Normally, limit your request to those parts of the working papers concerning
the entries in the accounts, return etc about which you require explanations but
there may be cases where you require access to the whole or a substantial part
of the working papers.’

Reference
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6 Visits to premises

6.1  Visits: business premises: private houses

*A general reconnaissance of the business, its premises or the proprietor’s private  Old IH 1830
house is often useful. Clearly, however, you need to be circumspect. Your

contact with the business or view of the property must be no more than any

member of the public would have either as a customer or from public rights of

way.

You do not need to identify yourself during a field visit, for example when
making a test purchase, provided your behaviour is no different from any other
member of the public. But if you are challenged by a suspicious trader etc. you
should identify yourself. If you refused to identify yourself but later met the
trader in an official capacity, it could be embarrassing or even give rise to a
complaint of harassment.

You may feel it would be useful to obtain photographs of the business or the
private house, especially to put forward as evidence at Commissioners’ hearings.
You should not do this. There is a danger that you may be seen and objections
raised to what will be called ‘snooping’. The evidential value of such
photographs is very limited and not worth either the disruption which may be
caused to the case by a complaint or the adverse publicity which might be
brought on the Department by say a letter to the local paper.’

6.2  Visits to business premises

Historically, HMRC have the power to inspect records only for the purposes
of PAYT, and VAT. The VAT legislation also gives right of access to premises
but no equivalent power exists in direct tax. HMRC consider it to be a very
important part of the new investigation process. They state that the procedure
has advantages for both taxpayers and HMRC, although the reasons they give
for this do seem to be largely in their own favour!

In the course of the passage of the Finance Bill, HMRC made one significant
amendment to the legislation replacing the original draft of ‘any person’ to
read ‘a person’. This makes it clear that the power can be exercised only in
relation to the premises of the person whose tax position is being checked.

This limitation does not apply in counection with visits to premises where para 11 Sch 36
HMRC have reason to believe that taxable VAT supplies are on the premises, 42008

or the premises are used in connection with the acquisition of goods from

another member state, or are used as a fiscal warehouse. Any such premises

can be entered.

The possibility exists of the visit being made before a return has been issued.
In other words, a real time visit rather than a post return check.

6.3  Power to inspect business premises

The basic power will be to enter business premises and inspect: para 10
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Reference
o the premises;
e any business assets on the premises; or
e any business documents on the premises
if the inspection is reasonably required to check the tax position of a person.
“We cannot search premises, nor can we search for assets or documents. CH20250

Whilst an officer of HMRC has inspection powers enabling them to enter CH253520
business premises to check a person’s tax position, the taxpayer or occupier

also has the right to refuse entry to those premises or to terminate the visit at

any time. You must not use force or subterfuge to gain entry.

You can examine statutory records and inspect the premises and assets by CH255525
looking at them. -

You cannot search, rummage or wander around unaccompanied without the
taxpayer’s consent.

You can only look at information beyond the statutory records if the taxpayer
agrees or once they have been issued with a taxpayer notice.’

The power does not apply to any premises that are used solely as a dwelling. para 10(2)
There is potentially an area of dispute here where someone uses their home for

their business. The key word in the legislation appears to be ‘solely’. The

Financial Secretary stated in debate:

‘Tt will not be possible for HMRC to visit private residences that are not used
for business purposes without the taxpayer’s consent....In most cases, it is
clear whether premises are for business or private use. We cannot set out every
situation in legislation, but the legislation sets out the principal aim that
HMRC should be able to inspect a business, buf not a private home. The
correct place to explore borderline cases and give examples is in guidance,
which will be produced in partnership with taxpayer representatives.”

‘Business premises’ are defined as ‘premises (or any part of premises’ that an para 10(3)
officer of Revenue and Customs has reason to believe are (or is) used in
connection with the carrying on of a business by or on behalf of the person.’

Premises include any building, structure, land and any means of transport. The

definition will allow access to premises that are used partly for business and

partly as a dwelling e.g. a pub but will only provide access to the business part

of the premises.

Business assets for these purposes are tangible assets, other than documents
and land, buildings and structures, that HMRC have reason to believe are
owned leased or used in the course of carrying on a business.

Business is defined as including the letting of property or the activities of a para 60
charity.

The only documents that can be inspected are business documents which form para 10(3)
part of the statutory records, including trading stock or plant. This will prevent
the visiting officer inspecting private bank accounts etc.
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The requirement is that the vigit must be carried out either at a time agreed by para 12
the occupier or at any reasonable time. The latter applies if either the occupier

is pgiven seven days notice (originally 24 hours) or the visit is carried out

without notice by or with the agreement of an authorised officer of HMRC.

They want to retain the right of access without warning and in the consultation
document they give three specific examples of where this power might be

used:

e to check electronic cash registers because these can be reprogrammed to
under record sales and advance warning of a visit would allow the machine

to be reset to normal;

e to check mobile catering business where experience in VAT has shown
significant suppression of sales;

s to check cases of serious non-compliance where it is likely that documents
would be removed if notice of a visit were to be given.

‘Where an unannounced visit is carried out, the officer must provide a written para 12(3)
notice either:

e to the occupier if they are present;
e to the person who appears to be in charge if the occupier is not present;

s in any other case, by leaving the notice in a prominent place on the
premises.

The First Tier Tribunal can also be asked, with the agreement of an authorised para 13
officer, to approve an inspection. The Tribunal must be satisfied that the visit
is justified. The taxpayer cannot be present at this hearing.

This notice must set out the person’s obligation to provide access and the
consequences of obstructing the officer in the exercise of the power.

An officer of HMRC can copy any document inspected. para 15

An officer can also remove a document at a reasonable time and retain it fora para 16
reasonable period if it appears necessary to do so.

6.4  When is an unannounced visit necessary?
*An unannounced visit could be necessary are where: CH254020
» business taxpayers have repeatedly missed appointments, and
s deliberate understatement will only be evidenced if the visit is

unannounced, for example:

o failure to register for VAT
o failing to operate PAYE
s suppressing cash takings
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s trading in a second, off book activity
s  MTIC and Labour Provider fraud

e there is a risk that the business may have been established to obtain tax
repayments fraudulently.’

6.5  What does inspect mean?

“The power to inspect does not allow you to search for assets or documents. CH25140
Inspect means that you may look at what you can see but you may not look for
something that you cannot see.

There is a very broad rule of thumb that separates the two into “inspect is by
eye and search is by hand”. This, however, is far too simplistic for most

purposes.

Inspecting means you are allowed to touch and to open things so long as you
are not searching for things. Wherever possible you should ask the person to
open items for you to inspect the contents. You should expect to be escorted
once you have entered premises but need not insist upon it.

Examples CH25160

You are walking along a corridor with a representative of the business and
come to a door in the corridor. He goes through but the door slips and closes
in front of you. You may touch the door to open it and continue.

You are shown into a room in which the books, records and invoices you
asked for have been placed on a table for your inspection. You are allowed to
open the files and boxes of records that have been collected. You are allowed
to walk around and look at the pictures on the wall. You are not allowed to
open the filing cabinet in the corner just to see what is in it.

You are shown into a room in which the accounting records you asked for
have been placed on a table for your inspection. You are told the invoices are
in the filing cabinet in the corner. You may open the filing cabinet to inspect
any invoices that you may want to.

You are inspecting premises used in connection with taxable supplies and
there is a delivery van in the yard waiting to offload goods. You are allowed to
open the door — remember health and safety — as means of transport such as
cars and vans are, for these purposes, premises. You may look at the boxes
inside. You are also allowed to climb inside and look at the boxes you cannot
see from outside. You should ask the trader to open any box you want opening
so you can check the tax position of what is inside. It should be very rare to
want to inspect goods waiting to be sent out for delivery. You are not allowed
to open the driver’s holdall.’

6.6  Private premises

‘The business premises definition allows us the right to enter any home used CH25240
in connection with the carrying on of a business. However, it is essential that

this right is exercised with care and consideration. People have a right to

privacy and can refuse to let you enter.
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6.7

Wherever practicable you should avoid inspecting at premises that are also a
person’s home. You will normally be able to find an alternative location such
as at an agent’s premises or an HMRC office. You should however inspect at a
person’s home if they prefer you to do so, unless it would otherwise defeat the
purpose of the check. They might prefer you to inspect the records at their
home because, for example, there is no chance of losing any when moving
them to another location,

Although you have the right to enter and inspect business premises, you do not
have the right to enter or inspect any part of those premises that are used
solely as a dwelling.

For example

Horace runs a Bed & Breakfast business from his home. You are allowed to
inspect empty guestrooms and any other public areas set aside for guests. You
are not allowed to enter or inspect any of the bedrooms or other rooms used
solely by Horace and his family.

‘Where an inspection is appropriate you will normally wish to see the records
at the premises where the business is carried on. This may not be practical for
a variety of reasons so you may be invited to the person’s home where the
:records are stored. If you accept the invitation you must not enter other parts
.of the house such as bedrooms, unless it is necessary to pass through them to
get to the place to be inspected.’

What are private premises?

‘The inspection powers in FA2008 Schedule 36 allow you to enter business
premises, which are defined as “in relation to a person, premises (or any part
of premises) that an officer of Revenue and Customs has reason to believe are
(or is} used in connection with the carrying on of a business by or on behalf of
the person”. Private residences may fall under the definition of business
premises where:

The business is run from the home

Business assets are stored at a home

Business records are kept at 2 home

A home is registered as the principal place of business for VAT.

Persons have a right to privacy. You should only make a visit to a person’s
private residence if it is essential to checking the person’s tax position, and
where it 15 reasonable and proportionate to the identified risk.

If a person stores records at home because there is nowhere else to keep them
but has no goods or business activity at the home, then you should not
normally inspect the records there.

Examples of circumstances where it may be necessary and reasonable to
conduct an inspection at a person’s home are:

o  Where stock is kept at home.

Reference

CH255020

CH255030
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Autumn
Newsletter

Welcome to the latest edition of our
new regular financial newsletter.

We hope you find it of interest. If you
know someone else who would also
appreciate a copy, please just send
us their email and we’ll add them to
the mailing list.

In this issue
Where to stash the cash: top ten tips
for investing during the recession.

Recession causes people to delay
retirement

HMRC approaching retirement guide

Are you sure your will is valid?

Business section
Investing corporate cash

In the credit crunch, your business
needs greater protection

Where to stash the cash: top ten tips for investing in a recession.

We may have recently seen the first ‘green shoots’ of recovery, but there’s no
doubting that the economy is still battling its way out of recession.

To guide you in this difficult time, a selection of Independent Financial Advisors
were asked for their investment tips on how to make the most out of your money
during the recession:

1.

10.

Remember that investment charges are an expenditure item just like any
other.

The repayment of debt is the best investment you can ever make.

Try not to be swayed by media hype and remember the basics of
investment.

Retail Structured Products have come back into the market and taken
millions of pounds due to their moderate risk and high returns.

Always take advantage of tax breaks.

A diversified approach has made sense in the past, makes sense today and
will continue to make sense in the future.

Equities in the UK and overseas are now probably, on the whole, fair value
if not cheap.

Remember that investment is as much about scepticism as it is about
identifying opportunities.

Remember we are in a balance sheet recession - banks won’t lend to you
on the terms you want and nor are consumers looking to borrow in droves.

Rather than speculating on which funds are best to invest in during, and as
we come out of, a recession consumers should spread their risk by
investing in different asset classes (i.e. equities, property, commodities,
bonds and cash).

Source: Unbiased.co.uk



“Will disputes are
expensive.”

Recession causes people to delay retirement

Another aspect of the recession is that it has been reported that many people are
delaying retirement.

For some people, this has been forced on them by the government changing the
minimum retirement age.

This is currently age 50 but on the 6th April next year, it is increased to age 55. So
if you were born between 6th April 1955 and 5th April 1960, and have planned to
retire early, you had better take action before the start of the next tax year.

For those of you born on 6th April 1950 or later, the earliest age you can retire has
been pushed back another five years.

Many of us cannot afford to retire at our normal retirement date, let alone earlier
than that, and the increasing tendency to close final salary schemes to new
members is also hitting people’s retirement plans.

Another development is that employers are cutting back on their final salary
schemes and even closing them to existing members. This, of course, will affect
your future financial security.

All of this means that you should urgently review and revisit your retirement plans.
Planning does not just mean investing more in a pension plan. There are other tax
advantaged savings plans available nowadays that could be more flexible.

HMRC approaching retirement guide

You may actually have got to the point where you are actually going to be retiring
in a short while and it is essential that you check out the tax situation of when that
day comes around.

You may be interested to learn that HM Revenue and Customs has a booklet called
“Approaching retirement” which is a valuable guide to tax and National Insurance
contributions for retirees of any age.

This is available on the internet at http://www.hmrc.gov.uk/leaflets/ir121.pdf.
You can also ring the HMRC orderline and ask for one; their telephone number is
0845 9000 404. You should ask for leaflet IR121.

Wills
Are you sure your will is valid?

Many people like to do things themselves, rather than call in the experts. But for
legal matters, this can cause problems and according to recent figures, the number
of High Court cases involving disputes over Wills and inheritance has risen by 175%.
And more will be settled out of court.

Will disputes are expensive as they involve legal costs. It is not just your own will
that you should worry about, but that of anyone connected to you, as you
wouldn’t want to incur costs, would you?


http://www.hmrc.gov.uk/leaflets/ir121.pdf.

You should make sure that everyone who has a Will has one that is properly
drafted and executed. (i.e. signed and witnessed)

If a will is invalid, the laws of intestacy will apply and the right people may not get
their share of the estate. In addition, you may incur inheritance tax which could be
easily avoided.

For more information on the effects of intestacy or inheritance tax, please ask us
for details.

BUSINESS SECTION
Investing corporate cash

Successful private companies sometimes have funds on deposit that are not
required as working capital and have not been set aside for a specific purpose.

Is that the case for your company?

Many owners of private businesses are risk averse with their business funds and
hold significant funds on deposit.

But there could be a more tax effective way of holding the funds rather than justin
a bank deposit account.

You are currently paying corporation tax on the gross interest year-on-year but if
you moved the deposit into the tax framework of an offshore bond, the interest
would be taxed under the loan relationship rules.

Whilst this is of no advantage for large companies, if your business is taxed under
the “historic cost accounting” rules a benefit can occur.

This is because a charge to corporation tax on the interest would not arise until full
encashment or part encashment of the investment took place.

So tax can be deferred and you can achieve a gross roll up of interest, boosting
your returns.

In the credit crunch, your business needs greater protection

The credit crunch climate has made it more difficult for businesses to raise cash
and one important knock-on effect is that it is now more difficult for you to borrow
money from banks.

And banks are keen to secure repayment of their loans in the event of problems
arising.

This issue is particularly relevant when cash is needed by a private business to
make a payment to the family of a deceased owner or shareholder or to continue
functioning after the loss of key personnel.

If the business does not have such cash readily available, borrowing the requisite
funds from a bank may prove difficult with a consequent financial squeeze on the
business. This may result in that business creating its own "mini-recession”.



“Protect your business.”

Life assurance could substantially alleviate this problem and can provide a lump
sum payment at a time when it is needed most. This could be

{ to provide a financial cushion if a key member of staff dies.

| to demonstrate to potential investors the long term viability of the
company’s key assets.

| to give the business the cash to buy the deceased’s share of the business.

Thinking ahead prevents a problem arising and provides greater protection for your
family and that of your co-owners, as well as for the business.

A business life assurance policy can help businesses cope with major upheaval if a
partner, director or major shareholder dies suddenly.

Perhaps we could help you see if your business is unprotected? Just contact us. An
e-mail will be fine, and we’ll send you a short questionnaire which will help us
advise you on the situation.

Increase in the annual ISA allowance for over 50’s

The new ISA allowance that comes into effect on 6 October means that everyone in

the UK who will be aged 50 or over by 5 April 2010 can save an additional £3,000 in
an ISA. This rise from £7,200 to £10,200 is an exciting opportunity that could make
a real difference to your financial planning. The importance of an ISA cannot be
overstated and should be your ‘first port of call’ outside of your pension planning.
Don’t forget, any money you save in an ISA is free from capital gains tax. There is

also no further tax to pay on any income you receive and you can withdraw money

whenever you want. The annual ISA allowance is a ‘use it or lose it’ thing, so
missing out could mean throwing money away at a time when investors should
be looking to ‘eke’ out every last penny.

If you would like to discuss the opportunities for higher levels of income by taking
advantage of some exciting new income products and the use of this increased ISA
allowance , please feel free to give me a call.

The information regarding taxation is based on our understanding of current legislation,
which may be altered and depends on the individual financial circumstances of the investor.

If you no longer wish to receive this newsletter, please simply reply to the e-mail with
“unsubscribe” in the subject line.

“You know it makes sense”



EAST MIDLANDS CIOT & ATT — Events for 2009/2010

Date

Details

Timetable

Venue

Tuesday 24 November 2009
4.00pm — 8.00pm

Cost: £40.00

CPD Hours: 3

Practical Aspects of Employment Related Securities & Share
Options
Paul Giles CTA Solicitor

4.00pm - Registration & refreshments
4.30pm - Lecture starts

6.00pm - Break for refreshments
6.30pm - Lecture resumes

8.00pm — Close

Ramada Jarvis Nottingham
Junction 25 M1

Bostock Lane

Long Eaton

Nottingham NG10 4EP

Wednesday 10 February 2010
4.00pm — 8.00pm

Cost: £40.00

CPD Hours: 3

The Tax Aspects of Marriage Separation & Divorce
Rebecca Benneyworth BSc FCA

4.00pm - Registration & refreshments
4.30pm - Lecture starts

6.00pm - Break for refreshments
6.30pm - Lecture resumes

8.00pm — Close

Ramada Jarvis Nottingham
Junction 25 M1

Bostock Lane

Long Eaton

Nottingham. NG10 4EP

Tuesday 30 March 2010
4.00pm — 8.00pm

Cost: £40.00

CPD Hours: 3

Corporation Tax Update
Giles Mooney BSc ACA CTA
Partner at PTP Group

4.00pm - Registration & refreshments
4.30pm - Lecture starts

6.00pm - Break for refreshments
6.30pm - Lecture resumes

8.00pm — Close

Best Western Leicester North( (formerly
the Comfort Inn)

A46 Fosse Way

Upper Broughton

Leicestershire. LE14 3BH

Wednesday 21 April 2010
4.00pm — 8.00pm

Cost: £40.00

CPD Hours: 3

IHT & CGT Update
Francesca Lagerberg FCA CTA (Fellow)
Head of the National Tax at Grant Thornton UK LLP

4.00pm - Registration & refreshments
4.30pm - Lecture starts

6.00pm - Break for refreshments
6.30pm - Lecture resumes

8.00pm — Close

Premier Travel Inn,
Braunstone Lane East
Leicester

LE3 2FW

Tuesday 25 May 2010
4.00pm — 8.00pm

Finance Bill 2010
Robert Jamieson MA FCA CTA (Fellow)

4.00pm - Registration & refreshments
4.30pm - Lecture starts

The Carriage Hall
Nr Perkins Restaurant

Cost: £40.00 Mercer Hole 6.00pm - Break for refreshments Station Road, Plumtree
CPD Hours: 3 Past President of the Chartered Institute of Taxation 6.30pm - Lecture resumes Nottingham.

8.00pm — Close NG12 5NA
June 2010 Topical Tax Issues 6.00pm - Registration & refreshments PricewaterhouseCoopers Offices
6.00pm — 8.00pm Andrew Hubbard BMus PhD ATT CTA (Fellow) 6.30pm - Lecture starts Donington Court,Pegasus Business
Cost: £15.00 Tax Director, Tenon Group PLC 7.45pm - Questions Park, Castle Donington,

CPD Hours: 1.5

8.00pm — Close

Derbyshire. DE74 2UZ

The Branch Committee reserves the right to alter the above programme without prior notice.

For more details of any of the above events or to book a place please contact the Programme Secretary, Ken Curran at The Cottage, Donkey Lane,
Bradmore, Nottingham. NG11 6PG.

Telephone: 0115 921 55900r E-mail: ken@curranandco.co.uk
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